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ABSTRACT 



This report includes information derived from a survey of 24 
states on out of state placement of students with disabilities. Survey 
questions address: (1) whether local education agencies (LEAs) are notified 

by agencies outside of education when *an out of state placement for purposes 
other than education is immanent; (2) whether LEAs are given information 
about where the child is going to be placed; (3) which local agency is 
responsible for monitoring the appropriateness of the special education 
programs for these children; (4) whether the state uses the services of the 
Inter-state Compact to monitor the adequacy of special education services; 
and (5) whether the state is satisfied with the current monitoring system. 
Results from the survey indicate LEAs in six states are not notified when an 
out of state placement by agencies outside of education for purposes other 
than education is immanent, and that six states are not satisfied with the 
current monitoring system. State recommendations include requiring LEA 
verification in advance of placements, on-site reviews on a cyclical basis, 
and more ownership by the LEAs regarding the education of these students. 
Question responses are summarized in the first seven pages, followed by 
appendices containing photocopied material on policies and procedures in 
Kansas, Maryland, Washington, West Virginia, and Mississippi, respectively. 
Because the material in the appendices has been copied selectively from many 
different sources, the pagination appears on the surface to be erratic. (CR) 
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lillii 


ALABAMA 


X 

(In the only situation the survey respondent was aware of, the ALSDE contracted with the County 
Department of Human Resources office that placed the student out of state to pay for the out of state 
education cost.) 




ALASKA 


Alaska maintains a policy of NO out of state placements. 


COLORADO 






FLORIDA 


X 




IDAHO 




X 


ILLINOIS 


X 

Sometimes 


X 


INDIANA 


X 

Sometimes 


X 

Not 

always 


IOWA 


X 




KANSAS 




X 


MARYLAND 


X 

(See enclosed LCC/SCC Policies and Procedures Manual pp. 19-21, 27, 34, and 50-52). 




MICHIGAN 




X 


MISSISSIPPI 


In Mississippi, the Department of Human Services applies directly to Mississippi Department of Education fc 
of educational services fo a child who is under the legal guardianship of the state and for whom no foster pa 
available. Only if appropriate services are unavailable in the state are placements made out of state. At prese 
Department of Education is funding educational services for only a few out-of-state placements. 


>r funding 
irents are 
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MISSOURI 


- • 


X 


NEBRASKA 




X 


NEW HAMPSHIRE 


X 




NEW MEXICO 


New Mexico State Department of Education does not collect data in this area. The LEAs collect this tvoe of data. 


OHIO 


X 




PENNSYLVANIA 




X 

Sometim 

es 


SOUTH CAROLINA 


X 




UTAH 


X 

(Survey respondent said to their knowledge, no special students are served out of state) 




VERMONT 


X 




VIRGINIA 


X 

(The LEA should be a part of the residential placement decision process required under Virginia's 

Comprehensive Services Act). 




WASHINGTON 




X 


WEST VIRGINIA 


X 

(Technically, yes. The WV interagency agreement requires notification; however, this doesn't occur 

consistently) 




WISCONSIN 


X 





O RRC Survey of Students with Disabilities in Out of State Placements: A Sample of State . 

ERIC .. 



1 






S:?; * t WM 1 il 5ye Silli i®| 


immim 




ALABAMA 




X 


ALASKA 


Alaska maintains a policy of NO out of state placements. 




COLORADO 


X 




FLORIDA 


X 




IOWA 


X 




IDAHO 




X 


ILLINOIS 


X 

Sometimes 


X 


INDIANA 


X 

Sometimes 


X 

Not 

always 


KANSAS 




X 


MARYLAND 


X 

(See enclosed LCC/SCC Policies and Procedures Manual pp. 43-44. 




MICHIGAN 




X 


MISSISSIPPI 


In Mississippi, the Department of Human Services applies directly to Mississippi Department of Education fc 
of educational services fo a child who is under the legal guardianship of the state and for whom no foster pa 
available. Only if appropriate services are unavailable in the state are placements made out of state. At prese 
Department of Education is funding educational services for only a few out-of-state olacements 
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MISSOURI 
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NEBRASKA 




X 


NEW HAMPSHIRE 


X 




NEW MEXICO 


New Mexico State Department of Education does not collect data in this area. The LEAs collect this type c 


)f data. 


OHIO 


X 




PENNSYLVANIA 




X 

Some- 

times 


SOUTH CAROLINA 


X 




UTAH 


X 




VERMONT 


X 




VIRGINIA 


X 




WASHINGTON 




X 


WEST VIRGINIA 


X 

(Technically, yes. Those LEAs who are notified (see question #1) are given information regarding location of 

placement. 




WISCONSIN 


X 
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ALABAMA 




OPTIONAL 


OPTION AT 


ALASKA 






J Vyi ilWlNnL | 


COLORADO 


District — Colorodo holds local districts responsible for their "out-of-district" 
placements. The SEA monitors all local "alternative" placement facilities 


REQUIRED 


REQUIRED 


FLORIDA 


State where facility is located. 






IDAHO 




DON'T KNOW 


DON'T KNOW 1 


ILLINOIS 


LEA 




x ± i\i Nv/ r v l 


INDIANA 




REQUIRED 


OPTION AT 1 


IOWA 


Resident district 


REQUIRED 


V/l 11L/I | 

OPTION AT 1 


KANSAS 


State Education Agency 


REQUIRED 


RFOIJTRFD 


MARYLAND 


Local Education Agency/ 
State Education Agency 


See enclosed LC 
and Procedures f 


-C/SCC Policies 1 
Manual pp. 62-64 | 


MICHIGAN 




DON'T KNOW 


DON'T rMDW 


MISSISSIPPI 


In Mississippi, the Dept, of Human Services applies directly to MS Dept, of Edu 
services fo a child who is under the legal guardianship of the state &for whom no 
appropnate services are unavailable in the state are placements made out of st 
Education is funding educational services for only a few out-nf- 


cation for funding of educational j 

foster parents are available. Only if 
ate. At present, the MS Dept, of 

State nlarempntc 1 


MISSOURI 


Not sure; believe only review is at the state level 


DON'T KNOW 


DON'T KNOW 1 


NEBRASKA 


Not one identified 


Receiving out of 
program must esl 
rates with Nebr 
being approval/r 
state pr< 


state education 
tablish approved 
aska; one piece 
ecognition from 
agram. | 


NEW HAMPSHIRE 


LEA where student lives; rights of these students do not differ from any other 
educationally disabled student as per New Hampshire standards and IDF A 






NEW MEXICO 


New Mexico State Department of Education does not collect data in thic area T 


he LEAs collect thi* 


; frvnp of Hafra I 


OHIO 


LEA where facility is located. 




> i y pc ui udid* g 


PENNSYLVANIA 


School district and intermediate unit 


OPTIONAL 


OPTION AT 


SOUTH CAROLINA 


SEA determines compliance 
LEA determines appropriateness 






UTAH 


Responsibility is with the LEA where the facility is located. This is an in-state 

policy. 






VERMONT 


District of residence. 

• If parents reside in VT it is the district(s) of parental residence. 

• If parents are deceased, all rights have been terminated or parents have moved 
out of state, then the Commissioner of Education determines residency. 


REQUIRED 


OPTIONAL 


VIRGINIA 


Local school division responsible for IEP implementation. 






O 
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■ -VM^t local agency is responsible for monitoring?. ■ " 
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WASHINGTON 


LEA - only if LEA involved in placement decision and/or is financially supporting 

placement. 


LEAs are only pei 
placement out of 
approved (by 
Educatior 


rmitted to support 
state if it is at an 
State Board of 
i) agency. 


WEST VIRGINIA 


Local education agencies 


REQUIRED 


OPTIONAL 


WISCONSIN 


Agency in which child resided immediately prior to placement. 
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ALABAMA 


? 




ALASKA 


Alaska maintains a policy of NO out of state placements. 


COLORADO 


X 




FLORIDA 




X 


IDAHO 




1 X 


ILLINOIS 




X 


INDIANA 




X 


IOWA 




X 

(If question of payment, use 
inter-state Compact) 


KANSAS 




X 


MARYLAND 




X 


MICHIGAN 




X 


MISSISSIPPI 




X 


MISSOURI 


The survey respondent believed that it is only for the care of the child. 


NEBRASKA 


The Nebraska Department of Social Services utilizes Inter-state Compact for placements 


NEW HAMPSHIRE 




X 


NEW MEXICO 


New Mexico State Department of Education does not collect data in this area. The LEAs collect this tvnp of data 


OHIO 




X 


PENNSYLVANIA 




X 


SOUTH CAROLINA 




X 


UTAH 


N/A 


VERMONT 




X 

(The survey respondent was 
not aware that was an 
option. It is their 
understanding that it is n&i 
an option in Vermont). 


VIRGINIA 


X 

(All out of state placements must be processed through Inter-state Compact Office. 




WASHINGTON 




X 


WEST VIRGINIA 




X 


WISCONSIN 




X 
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ALABAMA 


? 


t i i 


ALASKA 


Alaska maintains a policy of NO out of state placements. 


COLORADO 


X 




FLORIDA 


X 




IDAHO 


N/A 


ILLINOIS 


X 




INDIANA 


X 




IOWA 


X 

(Question can be answered better by districts & intermediate units 
since they are responsible for monitoring). 




KANSAS 


X 




MARYLAND 


(1) If co-funded children are discharged, that information is not always conveyed to the LEA in a timely manner. 

(2) LEA may not have been asked to determine a child's eligibility for special education services prior to placement. An 
IEP may be developed at out of state site with no LEA involvement. 

(3) Information on emergency placements are not always conveyed to the LEA in a timelv manner 


MICHIGAN 




X 


MISSISSIPPI 




X 


MISSOURI 


The survey respondent was not fully informed of what procedures are in place so it was difficult to respond. Very few 

Missouri students are placed out of state. 


NEBRASKA 




X 

(No formal procedures exist. Would appreciate 
having a copy of what other states have 
developed). 


NEW HAMPSHIRE 


X 




NEW MEXICO 


New Mexico State Department of Education does not collect data in this area. The LEAs collect this tvDe of data 


OHIO 




X 


PENNSYLVANIA 






SOUTH CAROLINA 


X 




UTAH 


X 




VERMONT 


It is dependent on the LEA & the residential care facility. Inter-state Compact could require more education 

information & communication. 


VIRGINIA 


This is LEA responsibility. The SEA does collect some data through our special education data svstem. 


WASHINGTON 




X 

• LEA verification in advance of placement. 

• If LEA support, then need to develop scope 
of LEA monitoring responsibility. 


WEST VIRGINIA 




X 

• On site reviews on a cyclical basis at least 
every four years. 

• More ownership (accountability) by the LEAs 
regarding the education of these students. 


WISCONSIN 


X 
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ALABAMA 






ALASKA 




X 


COLORADO 




X 


FLORIDA 




X 


IDAHO 




X 


ILLINOIS 




X 


INDIANA 




x 


IOWA 




x 


KANSAS 


X 

The Kansas State Education Agency would follow the guidance contained in the attached OSEP 
clarification letter to McAllister dated June 9, 1994 




MARYLAND 


X 

1) Annotated Code of Maryland, Article 49D, Sections 13-20.1 Clarifying the role of the State Interagency 

Coordinating Council (SCC), Local Interagency Coordinating Council (LCC), and out of state placement of 
children. r 

2) Governor's Subcabinet for Children, Youth and Families: Subcabinet Vision Statement (2/96) and Local 
Management Boards (LMBs) (2/96). 

3) Copies of various sections of the LCC/SCC Policies and Procedures Manual (9/94) pertaining to areas as 

noted in survey response. ° 




MICHIGAN 




x 


MISSISSIPPI 


X 




MISSOURI 




X 


NEBRASKA 




x 


NEW HAMPSHIRE 




X 


NEW MEXICO 


New Mexico State Department of Education does not collect data in this area. The LEAs collect this tvn p r 


>f data. 


OHIO 




X 


PENNSYLVANIA 




X 


SOUTH CAROLINA 




X 


UTAH 




x 


VERMONT 




x 


VIRGINIA 




X 


WASHINGTON 


X 




WEST VIRGINIA 


There are generic statements in WV state policy; however, they don't have policies /procedures related 

specifically tot his issue. 


X 


WISCONSIN 




X 
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AT* 



UNITED STATES DEPARTMENT OF EDUCATION 




omci or SPECIAL EDUCATION and rehabilitative services . 



JUN 9 !99d 




Mr. John S. McAllister 

Assistant Attorney General 

Education Division 

Office of the Attorney General 

36 South State Street, Eleventh Floor 

Salt Lake City, Utah 84111 

Dear Mr. McAllister: 

This is in response to your letter to Dr. Judy Schrag, former 
Director of the Office of Special Education Programs (OSEP) , 
requesting clarification of the obligations of the Utah State 
Office of Education (USOE) and local educational agencies (LEAs) 
within Utah to provide educational services to non-resident 
students with disabilities placed in private residential schools in 
Utah by State social service or welfare agencies outside of Utah. 
We apologize for the delay in responding. 

Your letter seeks clarification of the applicable requirements of 
two Federal statutes — Part B of the Individuals with Disabilities 
Education Act (Part B) and Section 504 of the Rehabilitation Act of 
1973 (Section 504). The responses that follow address the 
requirements of Part B, the Federal Statute administered by the 
Office of Special Education Programs (OSEP) . The Office for Civil 
Rights (OCR), the branch of the Department that enforces Section 
504 has informed me that its policy concerning the issue which you 
have raised is consistent with the approach under Part B described 
in this letter. Specifically, under both Part B and Section 504, 
the placing state is responsible for ensuring FAPE for children it 
places in another state. If you would like further clarification 
on the requirements of Section 504, please contact: 



Jean P. Peelen 
Director 

Elementary and Secondary Education Policy Division 
Office for Civil Rights 
U.S. Department of Education 
330 C Street, SW Room 5046 
Washington, D.C. 20202-1320 



The pertinent portions of your questions that relate to the 
requirements of Part B and OSEP's responses follow. 

1. Where does responsibility lie for providing a free 
appropriate public education in the situation where an out of 
State public agency (not a local education agency) places a 



^ hj mrur* accmsa to mt u mrln n and to p rompt * fturorto nol t rr m t lan c* t/trcmg/mu Nation. 
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child (whose parents remain in that state) across state 
boundaries into Utah, but retains: 1) custody, 2) power to 
return the child to the placing state at any time, 3) 
responsibility for cost of residential placement and 4) 
authority over residential circumstances? 

Your letter indicates that the out-of-state agency retains custody 
and authority to control the child's residential circumstances, 
including the power to return the child to his/her home at any 
time, but that the other State's agency refuses to use its funds 
for the child's education. Your letter also states that the local 
school district of residency in the placing State responds that no 
one contacted school officials to inform them of the child's out- 
of-State placement and that since that school district can provide 
the student with FAPE, it is not responsible for education costs of 
the out-of-State placement. 

Under Part B, each State and its local school districts must make 
a free appropriate public education (FAPE) available to all 
children with specified disabilities in mandated age ranges 
residing within the State. 20 U.S.C. §12412(2). It is residence 
that creates the duty under the statute and regulations, not the 
location of the child or school. As interpreted by this Office, a 
child is a resident of the State which: (1) their parent or 
guardian is a resident of; or (2) the child is a ward of. 
Therefore, under Part B, when a child with a disability is placed 
or referred by a State social service, social welfare, or similar 
State agency, whether for education or treatment reasons, at a 
private school or facility, whether within the State or outside of 
the State, the SEA in the State in which the child resides is 
responsible for ensuring that FAPE is made available to the child 
during the course of the child's placement at the out— of— State 
facility. S££# 34 CFR §§300.121 and 300.600. Under the 
circumstances presented by your inquiry , it appears that the 
children at issue are residents of the placing State. The movement 
of a child from one placement in one jurisdiction to another 
placement in another jurisdiction does not, in most instances, 
change a child's district of residence or shift the responsibility 
for providing FAPE from one public agency to another. Thus, the 
placing State is obligated to make FAPE available to the children 
prompting the inquiry. 

2. Is it a violation of a child with disabilities' right 
under IDEA (20 U.S.C. §1400 et seq.), . . . for a state 
agency to place a child with disabilities across state 
lines with no notice to education officials in the 
placing state and with no provision for education funding 
from that state? 

Part B requires an SEA to ensure that it exercises general 
supervisory authority over all educational programs for children 
with disabilities administered within the State, including each 
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program administered by any other public agency. As stated in the 
Note following 34 CFR §300.600, there are a number of acceptable, 
options which a State may adopt to satisfy this Part B requirement 
for a single line of responsibility for the education of children 
with disabilities. Thus, the State statutes and/or regulations, or 
other options utilized by a State to establish a single line of 
responsibility for the education of children with disabilities are 
relevant in determining whether a placing agency must inform the 
SEA in the State in which that agency is located that a child with 
a disability residing in the placing State has been placed at an 
out-of-State residential facility. However, a state agency 
violates the requirements of Part B if it fails to ensure the 
provision of FAPE to a child with a disability that it places in^a 
residential setting in another state. - / ; 

3. In the event a child is placed across state lines, which 

agency of the placing state, if any, is responsible for 
ensuring that the placement is consistent with IDEA . . . 

requirements? . • • 

In all cases, the SEA has ultimate responsibility for ensuring that 
children with disabilities residing within the State, including 
children placed by other State agencies in out-of-State residential 
facilities, receive FAPE. In carrying out its responsibility under 
Part B to ensure that children with disabilities residing within 
the State receive FAPE, an SEA may choose from a number of options 
as to how it will ensure a single line of responsibility for the 
education of children with disabilities residing within that State, 
i.e., interagency agreements, administrative directives, or State 
law, regulations, or policy mandates. 

4. Is it a violation of IDEA (20 U.S.C. §1400 et seq. ) . . . 
for Utah to refuse educational services to an out-of-State 
non-resident child placed across State lines (while 
residential custody, control, and funding are retained by the 
placing state) , on the basis that such provision is contrary 
to Utah's residency law? 



Under Part B, since the SEA of the State placing a child in an out- 
of-State facility bears ultimate responsibility for ensuring that 
the child receives FAPE, neither the Utah SEA, or LEA 
residential facility is located, has any responsibility for serving 
children whose residences are out-of-State. The S EA -U the placing 
State, could contract with the LEA in which the residential facility 
is located to provide services to the child and the SEA of the 
placing State could agree to assume financial responsibilityfor 
payment for required services. However, under Part B, the ^SEA in 
the placing State continues to be responsible for ensuring that 
FAPE is provided to the child. 
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Page 4 - Mr. John S. McAllister 

I hooe tha t the above information is helpful 
further assistance, please let me know. 



If I can be 



Sincerely, 



Thomas Hehir 
Director 

Office of Special Education Programs 
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May 6, 1992 



Dr. Judy Shrag, Director 

Office of Special Education Programs 

330 C Street, S.W. 

Mary Switzer Building 
Washington, D.C. 20202 



0 iAst Ox/ 

fit 6 X- 

r/j&c44*u*u-a 



Ke: 



Responsibility for the Education of Non-resident 
Disabled Children Placed Across State Lines 



Dear Dr. Shrag: 



m . hp . . We would like to inquire about a rule or policy which 



, The problem is that children with disabilities in the 

a«^v y a « n?:^ r State ' S SOCial service ' welfare or llhe? 
agency are placed m a private Utah residential facility with no 

provision made for their education. The out of state agency 
retains custody and authority to control the child's residential 
ai£ C £ime an h e T j£ cludin 9 the power to return him to his home at 
education agency refuses to use its funds for the child's 



c . a . ^ Th ® local school district of residence in the placing 

event n ° ° nS Coatacted scho °l officials and, in any 

e nt, t:he district can provide a free appropriate public 

education m the district and therefore it is not responsible for 
education costs of the out of state placement. 



l • i j Such circumstance inevitably results in non-resident 
children placed in Utah with no education assistance from their 
state or district of residency, but subject to out of state 
control and authority. Utah law prohibits state funds from being 
used for non-resident children so the burden falls on the local 
Utah school district to either pay for the child's entire 
education from local funds or to refuse to provide any education 
service. In a period of financial exigency without sufficient 
r unding for education of its own children, it appears 



Dr. Judy Shrag, Director 
May 6, 1992 
Page 2 



inappropriate to dilute Utah's 
resident children. 



resources by providing for non- 



_ We are aware of the federal law which requires a man 

for providing education services for all children with P 

Di«m^- eS ^® sidin 9 in th « state. See Individuals with 
Disabiiities Education Act ( IDEA, 20 U.S.C. § 1412 (2)(c) ) We 

educafio° gnUe regulations which appear to hold the state 
education agency in the placing state "responsible for ensuring 

(34 t C t F e R Ch 300 h Aooend ila r le M a i- free a PP ro P riate public education 
n F ’ R * 300 ' A PP endlx C, Notice of Interpretation Onpctinnc 

mefn ;h Z® understand . federal law and regulations uAder IDEA to 
ean that no matter which state agency places a child the statP 
education agency of the placing state is ultimately rAspons^!e 

nm e 2 SUrin9 ? ch * ld ' s free appropriate public education 
including evaluation, development of an individualized education 
program (IBP), placement and provision for education funding 

. However, when we have inquired of the out of state 

£ S> a9 5!! C i eS ' th6y haV ® declined financial responsibility 
Some cite 34 C.F.R. part 104, Appendix A, paragraph 23 pursLnt 
to Section 504 of the Rehabilitation Act of 1973 ? in sApport of 
JJfif p °® ltlon that merely placing the child across state lines 

facts%hat suci r ?h ^ atl ° n res P onsibil ity to Utah despite the 

c?stod5 h ld ! par< r" ts remain in the placing state, and 

out of y At-??p h f ity ' and residentia l funding are retained by the 
our or state placing agency, 1 

P art 104, Appendix A may set certain 
~ oo rdS for de ? lx ?9 With children with disabilities, but we do 
lin J m£ y «- PartiC !^ ar a PP licati °n to placement across state 
ij";®* , That a PP§ndix should not be used to absolve an out of 
state placing agjncy from educational responsibility when such 

ret ^?® cus tody , authority and residential responsibility. 
Nor do we believe that paragraph 23 requires Utah to provide a Y 
tree appropriate public education to a child placed across state 

i*"®f h Y a ” agency beyond Utah control and with parents too 
remote to be involved in the IEP process. 

1 

^ 1 u We would be most appreciative if you would help us 

resolve this problem by responding to the following questions: 

1. Where does responsibility lie for providing a free 
appropriate public education in the situation where an out of 
state public agency (not a local education agency) places a child 
(whose brents remain in that state) across state boundaries into 
utan, but retains: 1) custody, 2) power to return the child to 
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Dr. Judy Shrag, Director 
May 6, 1992 
Page 3 



S ^ at ® at an ^ time ' 3 ) responsibility for cost of 
circums tances ? acement ' «> authority over residential 

rights undlr StS^TlSSo*.?^ f Vs^onlof , 

the Rehabilitation Act of 1973 (29 U.S.C^S 794) for a stlte f 
agency to place a child with disabilities across state lines with 
no notice to education officials in the placing sta?e and within 
provision for education funding from that state? 

„ h - . event a child is placed across state lines 

ensurina e thIt°rhi he i PlaCing ? tate ' if an y* is responsible for 
ensuring that the placement is consistent with IDEA and Section 

504 requirements? Under Section 504, is it not the 

the ata ^ e of residence, where a child's parents 

Jhiiih S d ' 5° provide for a f ree appropriate education even 
though the student may be placed out of state by a state agency? 

4. Is it a violation of IDEA (20 U.S.C S 1400 et ^ 

services°t 0 5 an ?94) f ° r Utab t0 refus ® educa^onal 0 

rltiinld Z in i? residential custody, control, and funding are 

is contra^ State ^ on the basis that such provision 

is contrary to Utah's residency law? 



riiror) .. We eagerly await your response and such other 

direction or advice you may wish to offer. If you have anv 

nnf S ho° n h ° r nee ^ further clarification of our inquiry, please do 
not hesitate to let us know. 1 * 



Very truly yours, 

V^yJOHN S. MCALLISTER 

Assistant Attorney General 
Education Division 

« 

JSM/bk * 

cc : Tom Irvin 

Larry Ringer 
Steve Kukic 
Mae Taylor 
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July 29, 1992 
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Dr. Judy Shrag, Director 

Office of Special Education Programs 

330 C Street, S.W. 

Mary Switzer Building 
Washington, D.C. 20202 



Re: Disabled Children Placed Across State Lines 

Dear Dr. Shrag: 



won 1 d „ j j Nea ^ ly thr ? e months a 8° w e inquired about a rule or policy which 

would address the continuing problem of other states placinz disabled LhnS 
across state boundaries into Utah without our state Jvinz nrfor ^! chUdren 

encSK 7 “ deal " lth Pr ° bU ” <See « 1992. Utter' 



have had no 
response is 
tuation . 



Because 

response 

imminent 



our schools commence within the next month, and since we 
to our letter, we now wish to inquire whether your 
or whether there is any interest in exploring this 



we would really appreciate your advice. In its absence and wir’-, 

districts C °hat r thev S W * little . alternative but to recommend to our local 

law 7 Carefuily exerCise their discretion under Utah's residency 



We would 

d 


be pleased 

k 


to hear from you. 


d 




Very truly yours. 












\jbuu s. McAllister 




4 


Assistant Attorney General 


JSM/bk 

Enclosure 

cc: Tom Irvine 

Larry Ringer 
Steve Kucik 
Mae Taylor 
Richard Mecham 
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Aft 49D, § 13 Annotated Cod* or Maryland 

(e) Loch) lead agenda. ■— Local lead agencies shtll be established or deslg* 
noted In each county and Baltimore City to administer the Interagency eye* 
tem of early intervention services in their subdivision, under the direction of 
the Office for Children, Youth, and Families. 

(0 Local Interagency coordinating councils. — (1) In each county, the 
county executive or county commissioners, as appropriate, or in Baltimore 
City, the Mayor shall establish a local interagency coordinating council to 
advise and assist the local lead agency in the development and implement** 
tion of policies that constitute the local early intervention system. 

(2) In each county, the county executive or county commissioners, as appro- 
priate, or in Baltimore City, the Mayor may designate the local planning 
entity to serve as the local Interagency coordinating council or establish the 
local interagency coordinating council as a part of that entity. Where a local 
planning entity and a local Interagency coordinating council coexist, they 

shall work cooperatively., . . , _ 

(g) Rules and regulations. — The Office for Children, Youth, and Families 
shall adopt rules and regulations necessary to cany out the provisions of this 
section. (1990, ch. 419, 5 1; 1993, ch. 566.) 



Effect of amendments. — The 1993 
amendment, effective Oct. 1, 1993. edded (0 
and redesignated former (0 as present (g). 

Editor's not*. — 8 ectlon 2. ch. 666 , Acta 
1993, provides that "on or before December 91, 
1993 the Subcobinet for Children, Youth, and 
Famine* shall develop a plan for a system for 
sharing client information amoog agencies as 
accessary to ensure efficient and effective ser- 
vice delivery. The plan shall address Issues re- 



Ifited to confidentiality end parental consent to 
ensure appropriate safeguards are provided. 
The Subeabinet shall report, on or before De- 
cember 31, 1993, to the 8 enat* Finance Com- 
mittee and the Environmental Matters Com- 
mittee on the plan developed under this sec- 
tion. The Subcabinet may not Implement the 
system for sharing client information devel- 
oped under this Section unless authorised by 
the General Assembly by legislation." 



Sxrvicm to Children With Disabilities 



(13. Definitions* 

(a) In general. — In this subtitle the following words have the meanings 

indicated. ^ 

ft) Coundl. — "Council* means the State Coordinating Council. 

(c) Local coordinating coundl. — "Local coordinating council" means a local 
coordinating council for residential placement of children with disabilities. 
(1987, ch. 572; 1988, ch. 6, I 1; 1990, ch. 419, » 2; 1993, ch. 556.) 



Effect of amendments. — Tht 1993 
amendment, effective Oct. 1, 1993, dcleted"fojT 
Residential Placement ef Handicapped CM* 
Xr*r>" Mtowin# "CoordinaUne Council" In fob 




n anoi capped wmiu^h « w •*»* *-7 
amendment also substituted "Children With 
Disabilities tor "Handicapped Children" In 
the subUtle heeding preceding thia section. 

Editor's - note. — Section 3, ch. 419. Ada 
1990, effective July 1, 1990, transftrred former 
II 9-1601 through 9-1603 of the State Govern- 



ment Article to be preeent }| 13 through 20 ef 
this article. , . ... 

Additionally, ch. 419 transferred the subtitle 
heeding from former Title 9, Subtitle 1 $ to be 
the subtitle heeding preceding I 13 ef this ar- 
ticle, and substituted ^Services to Handicapped 
Children" for ‘Subtitle 13. Service* to Hindi* 
capped Children." 

Section 2 . ch- 6 S 6 , Acta 1993, provides that 
"on or before December 31, 1993 the 
Subcabinet for Children, Youth, and Familiee 
shall develop a plan for a system for sharing 
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Qmcz for Children, Youth and Famiue* Alt, 480, f 18 

client Inform* Uon »monf tfineie* u neees* the Environmental Miller, CommilUt on th« 
ury to ciuora efficient ind ♦ffccllv, miyIc, plan developed under this Mctlon. The 
delivery. TU plan shall addrtM issues related Subeablnet may not hnplemnt the lyitem ibf 
to con/identiality and parental content to w- ihtrinff client Iniormatlon developed under 
*ur« appropriate nfogusrdi are provided. The this Section unless authorised by the General 
Subeablnet shall report, on or before December Assembly by legislation." 

31, 1993, to the Senste Finance Committee and 



$ 14. Council established. 

There ii ■ State Coordinating Council within the Office for Children, 
Youth, and Families in the Executive Branch of the government (1987, ch. 
572; 1990, ch. 419, H 1, 2; 1993, ch. 556.) 



Effect of amendment*. — The 1993 
amendment, effective Oct. 1, 1993, delated "for 
Residential Placement of Handicapped Chil- 
dren" following "Coordinating Council.” 
Editor 1 # note. — Section X ch* 356, Acta 
1993, provide# that "on or before December 31, 
1993 the Subeablnet for Children, Youth, and 
Families shall develop a plan for a system for 
sharing client information among agendas as 
necessary to ensure efTirient and effective ser- 
vice delivery. The plan shall addr e$# teeuea ro- 



uted to confidentiality and parental consent to 
ensure appropriate safeguards art provided. 
The Subeablnet shall report, on or before De- 
cember 31, 1993, to the Senate Finance Com* 
mittee and the Environmental Matter# Com* 
mitlee on the plan developed under this sec* 
tion. The 8ubcabtoet may not implement the 
system for sharing client Information devel- 
oped under this Section unless authorized by 
the General Assembly by legislation.” 



$ 15. Members; chairmen; staff support. 



(a) Member s. — The members of the Council are: 

(1) The Secretary of Health and Mental Hygiene or the Secretary’s desig. 
nee; 

(2) The Secretary of Human Resources or the Secretary'# designee; 

(3) The State Superintendent of Schools or the Superintendent’s designee; 

(4) The Director of the Governor’s Office for Individuals with Disabilities, 
as a nonvoting, ex officio member, 

(5) The Special Secretary of the Office for Children, Youth, and Families or 
the Special Secretary's designee; and 

(6) The Secretary of the Department of Juvenile Services or the Secretary’s 
designee. 

(b) Chairman. — (1) There is a chairman of the Council who shall serve a 
term of 12 months in 5-year cycles of rotation as provided in this subsection. 

(2) The Secretary of Health and Mental Hygiene is the chairman of the 
Council for a term of 12 consecutive months beginning on July 1, 1987. The 
Secretary of Human Resources shall succeed the Secretary of Health and 
Mental Hygiene as chairman for a term of 12 consecutive months, the Secre- 
tary of the Department of Juvenile Services shall succeed the Secretary of 
Human Resources for a term of 12 consecutive months, the State Superlnten* 
dent of Schools shall succeed the Secretary of the Department of Juvenile 
Services for a term of 12 consecutive months and the Special Secretary of the 
Office for Children, Youth, and Families shall succeed the State Superinten- 
dent of Schools for a term of 12 consecutive months- 
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Art. 490, I 16 Aknotatsd Code or Maryland 

<o\ AfUr the Initial 5-year cycle of rotation of the office of chairman, each 
voUng^member Ssem as chairman for a 12-month Urm in the order erf 

f ° W °the Council shall be provided 1 5y the 

Offt for Chit. Youth, and Families within 

government. (1987. ch. 572; 1988, ch. 8. > 1; ch. 88. 1989. ch. 539, 5 7, 1990, 
?h. 419, II 1, 2; 1993, ch. 558.) 



Effect of RmcDdraesta — The 1993 
Amendment, tffedlro Oct 1 1593. »ubeUtutj4 
T^IJvWoaU with DiMbtlKJe* for Tiaadl- 
copped Iniivfdunli* in U) HI . 

gdlior'i note. — 8ectma *, ch. MtAd* 
1998, provide! th*t "on or bdbr* &** m '* r 
1993 the Subcabinet lor Children, Youth, and 
families shall develop s plan ft* a «£*■ fee 
sharing client informtiw aaong agenclts u 
ftKwmy to ensure efRaetj* ud effective 
viwdcliCery. The plsa »h»D address ls»ues re- 



la ted to confidentiality and parental c onsent to 
ensure appropriate safeguards an provided. 
The Subcabinet shall report, on or before De- 
cember Si, 1993. to the 8enaU finance Com- 
mittee and the Environmental Matter* Ccro* 
mittoa on the plan developed updar uua ae^ 
g eo. The Subcabinct may not implement the 
system for sharing client information, devel* 
oped under this Section unless authored by 
the General Assembly by legislation." 



s 16. Council’s duties; local coordinating councils, 

S^abM^loil coordinating council for residential pla^ment^chi 1 - 
dren with disabilities in each county, and Baltimore City, in the State; 

(2) Develop procedures for the operation of local coordinating councils, 

3 Peric^cany review the Residential ***** of the 

lornl coordinating councils for children with disabilities, 

(4) Receive and review recommendation* for the Individual placement of 
children with disabilities in residential programs submitted by the local coop 

i-** 1 

the provision of services to children with disabilities and their families in the 
Te&d coordinate with the local coordinatir 

adequate provision of multiple agency services to children with disabilities 

re ?7) r in M^raUoo wfth the local coordinating councils, monitor the services 
w orovided to children placed In residential programs; 
b Sf .nd natoUin . multiple .g«c» lnfc™.«o. 

aeenev accountability and provide State service planning capability; 

(0) Coordinate such evaluations of residential facilities for children with 

disabilities as are required by statute; and .. . , 

(10) Make recommendations to the appropriate secre^iy on ihe dev £ 
ment of regulations to carry out the provisions of this subtitle. (1987, ch. 572, 
1990. ch. 419. 1 2; 1993, ch. 566.) 

, -TV. 1903 ehiWron* in U), (4U5). (6) and (9>. and 

Efff* ? f JSaSSSfimt wbslltutS ’for children with dIs*bniUe»" at tba and tf (3b 

5S^*S^SftSSSSS Ad * 
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Office for Children, Youth and Families Ait 490, i 19 

i 

1993, provide! that *on or before December 31, cember 31, 1993. to tho Senate Finance Com* 
1993 the 8ubcebinet for Children, Youth, and mittee end the Environmental Matter! Com* 
Femlliei shall develop a plen for a system for mittee on (he plan developed under thll Me* 
sharing client Information among irenriti u tion, The SubcabJnct may not Implement tho 
necessary to oniura efficient and effective ear* system for iharing client Information devel* 
vice delivery. The plan shill iddrese issue* re* oped under thll 8ecUon unleu authorised by 
lated to confidentiality and parental consent to the General Assembly by legislation." 
ensure appropriate safeguards are provided. 

The Subcabinet shell report, on or before De* 

} 17. Local coordinating councils — Composition. 

Each local coordinating council shall induds at least 1 representative from; 

(1) The Mental Hygiene Administration; 

(2) The Department of Juvenile Services; 

(3) The Developmental Disabilities Administration; 

(4) The Alcohol and Drug Abuse Administration; 

(5) The local board of education; 

(6) The local health department; and 

(7) The local department of social services. (1987, ch. 672; 1988, ch. 6, i 1; 
ch. 68; 1989, ch. 639, I 7; 1990, ch. 419, Si 1, 2.) 



J 18. Same — Terms of members. 

The Council shall establish the terms of the members of the local coordinat* 
ing councils. (1987, ch. 672; 1990, ch. 419, 1 2.) 

$ 19. Care for residential placement of children with dis- 
abilities. 

(a) Duties of the Council and the local coordinating councils . The Council 

and the local coordinating councils shall develop and Implement plans of care 
for the residential placement of children with disabilities in the State. 

(b) Duties of the local coordinating councils. — A local coordinating couhdl 
shall: 

(1) Accept placement referrals from the agencies represented on the local 
coordinating council; 

(2) Decide what type of placement is needed by the child with disabilities 
who is referred for placement; 

(3) Provide an interagency plan of care for children with disabilities who 
need residential placements; 

(4) Submit recommended plans of care to the Council; and 

(6) Assist the agency primarily responsible for a disabled child’s care in 
implementing and monitoring residential placements. (1987, ch. 572; 1988, 
ch. 68; 1990, ch. 419, i 2; 1993, ch. 656.) 

Effect of amendments. - The 1993 Edited note. - Section 9, ch. 966, Acte 
amendment, effective Oct, 1, 1993, substituted 1993, provides that "on orbefort December 91, 
•children with diubiliUee" for "handicapped 1993 tbe Subtebtnet for Children, Youth, and 
children* in (a) and (b) (3); aubstituled "child Families ahall develop a plan for * system for 
with disabilitiee* for "handicapped child" in fo) sharing client Information among egendea its 
(9); end substituted "disabled" for "hand!- necessary to ensure efficient and effective Mf* 
capped" in (b) (9). ' vice delivery. The plan shall addrese issue* re* 
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Uved vo eonfldfcnliilily and part nlal connnt to 
ensure ippropriato safefuerdi ore provided- 
The Subcioinet shall report, on or before De* 
cember 81, 19d3. to the SmU Finance Com* 
mittof end the Environmental Mature Com* 



mittoe on the plan developed under this iK* 
lion. The Subcabinet may not implement the 
lyttem for aharin| client Information devel- 
oped under this Sectioo unltii authorized by 
the Central A&sembly by lefilUtton** 



Outof-Statb Placement of Children 

8 19.1. Placement of children with special needs. 

Transferred. 

Editor's note. — Section 21, eh. 3, AcU fro m date of enactment, transferred this sec* 
1994, approved Feb. 28, 1994, and effective tion:to ba I 20.1 of this article. 



S 20. Meetings of the Council or local coordinating coun- 
cils; notice of decision, and right of appeal. 

(a) When parent, guardian or counsel should attend. — A parent or guard* 
ian of a child and, if the child is represented by counsel, the child’s attorney 
may attend any local coordinating council meeting or meeting of the Council 
where the purpose of the meeting is to discuss the child’s residential place- 
ment 

(b) Notice to parent, guardian or counsel of meeting. — (1) The local coordi- 
nating council shall notify each parent or guardian of the child and, if the 
child Is represented by counsel, the child’s court appointed attorney of any 
meeting the local coordinating council plans to hold to discuss the child’s 
residential placement, at least 10 calendar days. before the meeting date, of 
the date, time, and location' of the meeting. 

(2) The Council shall notify each parent or guardian of the child and, if the 
child is represented by counsel, the child’s court appointed attorney of any 
meeting the Council plans to hold to discuss the child's residential placement, 
at least 10 calendar days before the meeting date, of the date, time and loca* 
tion of the meeting. 

(c) Notice to parent, guardian or counsel of decision and of right to appeal. 
— The Council and the local coordinating council shall notify each parent or 
guardian of the child and, if the child is represented by counsel, the child*! 
attorney in writing of: » 

(1) Any decision it makes concerning the child’s residential placement; and 

(2) The right of the parent or guardian or the child’s attorney to appeal any 
decision made by the Council or the local coordinating council concerning the 
child’s residential placement (1987, ch. 672; 1988, ch. 662; 1990, ch. 419, $ 2.) 

Cross references. — See Editor's not* to 
I 13 of this ortide. 
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(a) Policy. — The General Assembly declares that it la the policy of thU 

St U) Vo the extent that fimda are available, to provide for and encourage the 
development of a continuum of quality education, treatment, and residential 
services for the children of this State, 

(2) To serve children: 

(i) In their homes; or . A . .. , 

(11) In the least restrictive setting most appropriate to their individual 

(3) That unless the State has determined that the individual needs of a 
special needs child cannot be met through additional fupport to the nonreei- 
dential school, home, foster home, alternative 1 livtog unit, or group Home, the 
State may not fond the placement of a child with special needs in a more 

restrictive setting; and 



(4) To prevent the unnecessary placement of children with special needs in 
out-of-state institutions. 

(b) Plan for return to Stste. — (1) By December 31, 1992, the Office for 
Children, Youth, and Families, in collaboration with the Committee ap- 
pointed under paragraph (4) of this subsection, shalj develop a plan for return- 
ing children with special needB in current out-of-state placements to Mary- 
land and preventing future out-of-state placements. 

(2) Except as provided in subsections (b) (3) and (d) of this section, the plan 
shall have a goal of returning all children with special needs from out-of-state 
placements by July. 1, 1997. 

(3) The plan developed by the Office Q>r Children, Youth, and Families and 
the Committee under paragraph (4) of this subsection shall include: 

(i) How the State and local planning entities under 5 11 of this article will 
develop the range and quality of services necessary for children with special 
needs to receive quality services within the State; 

(ii) Any needed changes in rate-setting and licensing; 

(iii) Flexible funding strategies and resources for the development of a 
broad range of services to assist in returning children with special needs from 
out-of-8tate placements; 

(iv) The amount and sources of funds needed to implement the plan; and 

(v) Any other information or data necessary to carry out the purposes of 
this section. 

(4) (i) The Special Secretary of the Office for Children, Youth, and Families, 
through the Subcabinet, shall appoint a Committee to develop the plan. 

(ii) The Committee shall include; 

1. The Secretary of Health and Mental Hygiene; 

2. The Secretary of Human Resources; 

3. The Secretary of Juvenile* Services; 

4. The Secretary of Budget and Fiscal Planning; 

5. The State Superintendent of Schools; and 

6. A representative of local education agencies. 

(5) The Special Secretary shall Berve as chairperson of the Committee. 

(6) In developing the plan, the Committee shall consult with the following: 

(i) Representatives from local planning entities deaignated under $ 11 of 
this article; 

(ii) Representatives from each of the following: 

1. Local governments; 

2. Local departments of social services; and BEST COPY AVAILABLE 

3. Local health departments; 

(iii) Parents of children with special needs; 

(iv) Private residential and day services provider*; 

(v) Child advocacy organisation!; 

(vi) Former consumers of special needs services who are at least 18 years of 
age; 

(vii) A representative of the Health Resources Planning Commission; and 

(viii) Any other person the Special S^tary deems necessary. 



Art 490, 5 20.1 OmcB for Children. Youth and Familiw 

(c) Out-of-state placement*. — tl) Until th« plan dmloped under «ubaoe- 
tlon (b) of this section Is ftilly impltmentod, a local or State agency may 
approve a new out-of-state placement of any child only if: 

(1) The out-of-state placement is closer in distance to the child's home than 
an alternative in-State placement; 

(ii) An equally appropriate Individualized in-State program la not available 
for the child, for up to 100% of the average cost per placement for all appropri- 
ate out-of-state programs for which application would be made on behalf of the 
child; or 

(iii) The child is currently in detention pursuant to a court order. 

(2) At the time of application to the State Coordinating Council for an out- 
of-state placement, the referring agency, in consultation with the local coordi- 
nating council as defined in t 13 of this article, shall begin to plan for the 
child’s return. 

(d) Flexible use of fund*. — Each department’s funds available for out-of- 
home care may be UBed flexibly for less restrictive care, in accordance with the 
plan developed under subsection (c) of this section. 

(e) Regulations, — (1) The Office for Children, Youth, and Families shall 
adopt regulations necessary to carry out the provisions of this section. 

(2) The regulations shall be developed in collaboration with the Committee 
created under subsection (c) of this section and shall include: 

(i) Schedules for returning children from out-of-state placements; 

(ii) Schedules for preventing out-of-state placements; and 

(iii) Any allowable exception?. 

(f) Implementation of plan. — The Special Secretary for Children, Youth, 
and Families, the Secretaries of Health and Mental Hygiene, Human Re- 
sources, Juvenile Services, and Budget and Fiscal Planning, and the State 
Superintendent of Schools shall implement the plan developed under thla 
section. (1992, ch. 264; 1993, ch. 686; 1994, ch. 3, $ 21.) 



Effect of amendments. — The 1993 
amendment, effective Oct. 1, 1993, reenacted 
(b) without change; and added (ft 
Editor’* note. — Section 2, eh. 264, Acta 
1992. provide* that the act shall take effect 
July I. 1992. 

Section 2. eh. 556, AeU 1993, provide* that 
*on or before December 31. 1993 the 
Subcabinet for Children, Youth, and Families 
shall develop • plan tor a system for iharing 
client information among agencies a* neces- 
»ary to ensure efficient and effective service 



delivery. The plan Shall address issues related 
to confidentiality and parental consent to en- 
sure appropriate safeguards are provided. The 
Subcabinet shall report, on or before December 
31, 1993. to the Senate Finance Committee and 
the Environmental Matter* Committee on the 
plan developed under this section. The 
Subcabinet may not implement the system for 
sharing client information developed under 
this Stttlon unless authorised by the General 
Assembly by legislation.* 



Editor’s not*. transferred former i 19.1 of this article to be 

Section 21. ch. 3, Acta 1994, aporoved Feb. present § 20.1 of this article. 

28, 1994, and effective from dat* of enactment, 
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GOVERNOR’S SUBCABINET FOR 
CHILDREN, YOUTH AND FAMILIES 

, S UB CABINET VISION STATEMENT 

15 10 ^ uad Partnerships with the larger community which strengthen the 
capacity of families to adequately nurture and care for children by providing a qualitv 
education, safe environments and the availability of good paying, family supporting jobs. 

SUBCABINET MISSION STATEMENT 

Maryland’s mission is to build partnerships with communities to ensure effective, 
coordinated, outcome tesed I fomilyKiriented services which emphasize prevents and early 
mteranbon and are culturally responsive to the needs, strengths and priorities of families, in 
order to support the achievement and well-being of children. 



STSIEMS. MFOm INITIATIVE 

The Systems Reform Initiative was created In July, 19 ZS to restructure the human 

00 50 ^ »PP°rts to Maryland’s children 

and families build their capacity to be self-sufficient, safe and healthy. 

TTu Reform ImZatbt it tndU upon Jive principle* 4 tfthc Governor*! SubaMnttr 

Increase local authority, through Local Management Boards to plan, implement 
and monitor services on an interagency basis. 



1 . 

2 . 

3 . 

4 . 

5 . 



Maximize family centered, home and community based services which Include 
C8SC fn4ma £ cmen * aod 0 single point of access to multiple agency 

services# 

Shift resources to prevention and early intervention efforts. 

Ensure that the Interagency budget for children and family services reflects the 
priorities of the Subcabinet and Local Management Boards and that aaenev 
budgets have the flexibility to address common priorities. ** 7 

Ensure system wide oversight, monitoring, collaboration and accountability 
through the Subcabinet 7 



The Reform Initiative has thru Inad goals: 

1. To chance the way we provide supports to children and families so that services 
are 

- family focused . ^ . 

• comprehensive, timely aod responsive 

- directed toward enhancing family strengths 

• home and community based 

- culturally competent 

• Intensive, if needed 

2. To c h an g e the way we-mzke decisions 

- from single agency to interagency decision-making 

- using the state-level Subcabinet and the Local Management Boards as 
collaborative governance bodies 

- using data and outcomes as the basis for decisions 

5. To change the way we fund services 

- redirecting funds from the out-of-home end of the service continuum to services 
that support families 

- maximizin g federal funding opportunities 

- providing incentives for the development of community-based services 

- developing Interagency budgets and funding pools for family preservation 
services 

- promoting more local control over and accountability for the allocation of 
resources within state guidelines 

- making funding decisions based upon setting goals and meeting outcomes 

For more information, contact: 

Systems Reform Initiative 
(410) 225-4160 



GOVERNOR'S OFFICE FOR CHILDREN, YOUTH AND FAMILIES 



Parris N. Glcndenmg, Governor 



Linda S. Thompson, DrPH » Special Secretary 



GO VERNORS SUBCABINET FOR 
CHILDREN, YOUTH AND FAMILIES 

LOCAL MANAGEMENT BOARDS 

Definition 

A Load Management Board (LMB) is a collaborative entity responsible for interagency nlannlnr- 
^^«d < ttef?aS«? eS5 deyd0 ^ Implementing and monitoring in^ei?^kS 

* iS£5E££f* « 0Twm, “» “ * not.for.pron. ogenc, or U 

* “ lcludes . both public and private representation. Public 
re^eseoUtives include education, social services, juvenile justice, health, mental health core 
service agencies and local government who have the authority to obligate agency resources 
jsg «Pr«eotoUon can comprise up to 49% of the Boid Md^y SSe dtS; 
private providers, advocacy groups, parents and other child serving or^niSuons7 

Statutory Mandat* 

* gSy!S^^ 

Current Status 

• Local ^Management ^Boards (LMBs) are established in Baltimore City and in AUeeanv Anne 

Arundel, Calvert, Cecil, Garrett, Harford, Montgomery, Prince George's, and Worcester 
A nn«*c?Vi 0l ? been established for Dorchester, Kent, Talbot and Queen 

s S 0UD !^: ^^ € . COun , t,es provide interagency Intensive family preservation services 
from d J° rc J urn * outh from out-of-state placements or divertyouth 

“to out-of^tate placements, called return/diversion services. CarroD, 
Ywr 6 I»6 ail<1 Was * im * ton bounties will provide ret urn/ diversion services only for Fiscal 

• Start-up agreements to establish Deal Management Boards have been signed with 
Baltimore, Caroline, Charles, Howard, St. Mary’s, Somerset and Wicomico Counties. 

• develop community plans for providing comprehensive interagency services within 
guidelines established by the Subcabtnet for Children, Youth and Families. Currently 

f™Sr a LTT Uin * re f potl ^ ,e for services to return and divert children 

from out-of-state placements and to prevent out-of-home placements with intensive family 
preservation services. Many LMBs are responsible for implementation of the Maryland 
Infant and Toddler program and the development of Mental Health Core Services AgSdes. 

For further information, please contact: Heather Caffister, (410) 225-4160 

GOVERNOR'S OFFICE FOR CHILDREN, YOUTH AND FAMILIES 
Earns N. GUndeniag, Governor Undo & Thompson, DrPH, Special Secretary 



8 . Coordinates Interagency Evaluation Team 

An interagency evaluation team has been established to make 
site visits of out-of-state residential facilities and monitor the 
facilities for compliance with applicable residential placement 
laws, regulations and standards. This team visits facilities at 
least once every three years and provides a report to the SCC. The 
team may also conduct unannounced visits to facilities at the 
direction of the SCC. 

2.03 SCC APPROVAL AND FUNDING RESPONSIBILITIES 

The SCC has the responsibility to approve or disapprove 
recommended residential placements made by Local Coordinating 
Councils, subject to the role of the Admission, Review and 
Dismissal committee in special education cases as set forth in 
section 3.17 of this manual. The SCC authorizes placements out-of- 
state. As of July 1, 1993, for placements in-state. Local 

Coordinating Councils may place children according to the agency- 
specific guidelines outlined in section 3.09. The SCC reviews 
these placements but does not pre-authorize them. 

The SCC members have designated representatives who meet weekly 
as a group for the purpose of reviewing LCC referrals and making 
the funding assignments for those referrals which are approved. 
This group is called the Program Review Committee (PRC) , which is 
comprised of representatives from the following agencies: 
Developmental Disabilities Administration 

14 
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SECTION III - LOCAL COORDINATING COUNCILS: STRUCTURE. 

MEMBERSHIP. FUNCTIONS. PROCEDURES. 

RESPONSIBILITI ES , RELATIONS WITH OTHER AGENCTRS 

3 • 01 LCC STRUCTURE AND MEMBERSHIP 

LCCs are to be located within every county and Baltimore City. 

Members of the LCC include, by statute, at least one representative 
from: 

1. The Mental Hygiene Administration; 

2. The Department of Juvenile Services; 

3. The Developmental Disabilities Administration; 

4. The Alcohol and Drug Abuse Administration; 

5 . The local board of education; 

6 . The local health department 

V . The local department of social services . 

Agency directors may designate members of their staff to 
represent them on LCCs. Representatives must have the authority to 

develop local policies and procedures and commit resources of the 
agency. 

In addition to the members mandated by statute, by July 1, 1995, 
each LCC must also have a parent advocate sitting or available to 
sit on the LCC. The advocate will provide assistance to parents of 
children presented at the LCC who may have questions or feedback 
about the process and may feel more comfortable talking with a 
parent. Guidelines will be forthcoming which give the LCC 
flexibility in choosing a parent representation model. 

19 
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3.02 ROLE OF THE LCC CHAIRPERSON 



The chairperson of the LCC is responsible for the following: 

* Scheduling LCC meetings 

* Setting the agenda for LCC meetings 

* Ensuring that LCC members are aware of the procedures for 
presenting cases and making decisions 

* Dissemination of correspondence from the SCC to LCC members 

* Ensuring that minutes are taken 

* Notification to parents and attorneys of meeting dates, times, 
and locations, decisions made, and appeal rights 

* Submission of quarterly reports to the SCC 

* Communicating LCC issues to the SCC 

* Attending LCC chairperson meetings 

The process for selecting the LCC chairperson is determined by 
the LCC. It is recommended that the chair rotate yearly. The LCC 
may allow a representative of the Local Planning Entity to chair. 



3.03 LCC FUNCTIONS 

The functions of the LCCs are as follows: 

1. Accept placement referrals from the agencies represented on 
the LCC; 

2. Decide what type of placement is needed by the child with a 
disability referred for placement; 

3 . Provide an interagency plan of care for children with 
disabilities who need residential placements; 

4. Submit recommended plans of care to the SCC; and 

_ 20 3 3 
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5. Assist the agency primarily responsible for a child's care 



in implementing and monitoring residential placements. 



LCCs must 


review every child with a disability at 


risk of, or 


to 


be referred 


to. an out-of-state placement, whether into 


a 


residential 


center or a less restrictive placement. 


For in-state 


nlarfimpnt.s. T.CCs need onlv to review those children 


at risk of. 


or 


referred to. 


an in-state residential center. 







The LCC may also provide a forum for resolving interagency 
disputes concerning children with disabilities, as is currently the 
practice in many jurisdictions. Additionally, the LCC may agree to 
accept referrals of children with disabilities who need interagency 
planning even if the child does not require residential placement. 
The decision to accept these referrals is left to each LCC. 



3.04 LCC PROCEDURES 



The SCC has developed general procedures applicable to all LCCs 
to implement their five major functions. Within the framework of 
these procedures, each LCC must also develop local procedures. The 
SCC strongly recommends that LCCs execute a memorandum of agreement 
between the local departments represented on the LCC delineating 
the procedures. 

It is recommended that each LCC address the following issues in 
their operating procedures: 

* Selection and rotation of a chairperson for the LCC. 

* Setting forth the process for replacing the chairperson in the 
event he or she is no longer able to fulfill the 
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Any information collected by the Subcabinet for Children, Youth, 
and Families in accordance with this subsection may not be 
redisclosed in any form that will reveal the identity of recipients 
of service. 

Legislation mandating the sharing of information among public 
agencies, with consent, was passed by the Maryland General Assembly 
during 1994 session (House Bill 611) . 



3.08 ELIGIBILITY CRITERIA FOR RESIDENTIAL CENTER PLACEMENT 

LCCs have the responsibility of determining if a child with a 
disability is eligible for residential placement at a level above 
group and foster home. 

The Three Functional Eligibility Criteria for Residential 
Placement : 

In order for a child with a disability to receive a residential 
placement above the level of group home, a minimum of three 
functional criteria must be met: 

1. The child must be 20 years old or younger; 

2. There must be documentation that the child has a disability. 
Documentation may include psychological profiles and scores, 
a psychiatric diagnosis, a social and family history, and/or 
a medical evaluation; and 

3 . Existing home and community-based residential services have 
been ruled out by the lead agency as being unavailable or 
inappropriate to meet the child's needs, even with wrap- 
around services . 
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Medical; 6) Psychological /Emot ional ; 7) Legal (especially for 

children with juvenile justice needs) ; 8) Safety (the need to be 
safe) ; and other specific life domain areas such as 
cultural/ethnic/religious needs or community needs. 

3 . 10 CRITERIA FOR OUT-OF-STATE PLACEMENT RECOMMENDATION 

A child may only be referred to the SCC for an out-of-state 
placement if one or more of the following conditions is met: 

1. The out-of-state placement is closer in distance to the 
child's home than an alternative in-state placement; 

2. The child is currently in detention pursuant to a court 
order; 

3. An equally appropriate individualized in-state program is 
not available for the child for up to 100% of the average 
cost per placement of all appropriate out-of-state programs 
for which application would be made on behalf of the child. 
If, for example, a child would be referred to three out-of- 
state facilities (based on appropriateness, proximity, past 
experience, or other relevant factors) with an average cost 
of $90,000, but an equally appropriate in-state program is 
available for the same or less cost, the child must be 
served in the in-state program. 

3 . 11 LCC VOTING MEMBERS TO PARTICIPATE IN THE ELIGIBILITY 
DETERMINATION 

The SCC prefers that all eligibility determinations and service 
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6. The SCC will notify the Case Manager of the Interagency 
Team's findings. 

a. If the Interagency Team determines that the program 
is in compliance with state standards, the Case 
Manager shall submit a completed referral packet to 
the SCC. 

b. If the Interagency Team determines that the program 
does not meet state standards, the SCC will 
continue to work with the Case Manager to locate 
appropriate alternatives. 

3.17 LCC LINKAGE WITH THE ADMISSION. REVIEW AND DISMISSAL 
COMMITTEE 

Admission, Review, and Dismissal (ARD) Committees are 
responsible for determining eligibility for all special education 
placements, including, but not limited to, non-public special 
education placements for students with disabilities. ARD 
committees may determine that a child requires a 24 hour special 
education program, perhaps in a residential center. This 
designation is termed Intensity VI. In these cases, the child is 
then referred to the LCC to determine if community-based Intensity 
VI services can be provided or developed, or whether placement in 
a residential center is necessary. 

If a child has an Intensity VI designation, the LCC's 
responsibility is to develop an interagency plan of care that 
allows for implementation of the Individualized Educational Program 
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( IEP) in the least restrictive environment which is appropriate and 
available. The LCC may not override an ARD decision; nor may the 
LCC modify an IEP. The LCC may, however, make recommendations to 
the ARD committee regarding the IEP. 

In some jurisdictions it has proven to be a more efficient and 
family-friendly process to combine the ARD and LCC meetings for 
children at risk of placement in a residential center. The SCC 
encourages jurisdictions to consider this combined process. Only 
a duly constituted ARD committee may make a decision about a 
child's needs for Intensity VI special education services, however. 

In situations where an integration of the ARD and LCC is 
impractical or not otherwise feasible, it is essential that parents 
are apprised beforehand of the role and function of the LCC and of 
the possibility that an alternative to residential center placement 
may be recommended by the LCC. The LCC must adhere to ARD 
timelines . 



3.18 APPLICATION MATERIALS FOR A RESIDENTIAL CENTER PLACEMENT 



To apply for State funding for a residential placement, the 
Local Coordinating Council or the designated lead agency must 
submit the following materials to the SCC: 

1. SCC/LCC Case Folder 

2. SCC Program Cost Sheet (completed by the facility) 

3 . LCC summary or minutes 

4. All appropriate assessments and evaluations, including 
psychological, psychiatric, medical, speech/language. 




Source: 
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3.21 RENEWALS /ANNUAL REVIEWS 



In order to apply for continued out-of-state placement and 
funding authorization, LCCs must submit a renewal application for 
each year a child is to remain in an out-of-state placement. The 
due date for renewals is announced several weeks prior to the date 
and is usually on or shortly after May 1. Renewal applications are 
sent to LCCs in January. For children placed from March through 
June, renewal applications should be submitted within 60 days 
following placement. 

For children in residential centers in- state, the LCC must 
review the placements of these children at least annually also. 
LCC members should follow the applicable guidelines of their 
respective agencies for the submission of any materials necessary 
to continue the placement and funding. The LCC must submit the SCC 
Review Form for In-State Residential Center Placements to the SCC 
if a child is to remain in an in-state residential center beyond 
July 1. 



3.22 AGENCY PROCEDURES FOR CHILDREN WHO REQUIRE AN EMERGENCY 
PLACEMENT 

Occasionally children require an emergency placement into a 
residential center. Emergency placements shall be made solely to 
meet the needs of a child. They shall not be used for purposes of 
administrative convenience or for purposes not related to the needs 
of the child. At a minimum, the lead agency must arrange for an 
expedited review by the LCC and, if the placement is to he;^mad%.*;& 
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out-of-state, apprise the SCC office of the need for the emergency 
placement. An application must be submitted to the SCC as soon as 
possible. Formal LCC and SCC reviews must still be scheduled 
following all applicable procedures as required by law and policy. 

Local modifications to an agency's established organizational 
emergency placement procedures are permitted following review and 
approval from the SCC. 

Emergency Placements by the Developmental Disabilities 
Administration : 

The Developmental Disabilities Administration should use its 
established organizational procedures for emergency placements of 
children who are developmentally disabled and who require in- 
residence care and treatment for protection and/or adequate 
habilitation. 

Emergency Placements bv the Department of Juvenile Services: 

The Department of Juvenile Services Agency should use its 
established organizational procedures for emergency placements of 
children with a disability who require guidance, treatment, or 
rehabilitation on an emergency basis as determined by the 
Department of Juvenile Services. Emergency residential placements 
must be authorized by the DJS headquarters placement office. 

Emergency Placements bv a Department of Social Services: 

Local Departments of Social Services should use its established 
organizational procedures for emergency placements of children with 
disabilities who are thought to be abused, abandoned, or neglected. 
Emergency placements by a Department of Social Services require - the <;•***•*«»• 
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approval of the Social Services Administration of the Department of 
Human Resources. 

Emergency Placements bv Local Health Departments: 

The Local Health Department, through the health officer, may 
petition for the emergency evaluation of a child thought to be in 
need of emergency psychiatric intervention. The local health 
officer should continue to exercise this authority. 

Emergency Placements bv the Mental Hygiene Administration: 

The Mental Hygiene Administration should use its established 
organizational procedures for emergency placements of children with 
a severe emotional disturbance who require guidance, treatment, or 
rehabilitation on an emergency basis. Emergency residential 
placements must be authorized by the MHA Regional Coordinator and 
MHA headquarters. 

Emergency Placements bv a Local Education Agency; 

Local Education Agencies do not have authority to make emergency 
placements. Should a local education agency uncover a situation 
requiring an emergency placement of a child with a disability, 
established policies and procedures should be used in order to 
refer the child to the appropriate government agency, such as the 
police department, the Department of Juvenile Services, local 
health department or the Department of Social Services. 

3.23 LCC MINUTES 

The LCC shall develop a standardized form and procedure for 
documenting any discussions held regarding a specific child at an 
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placement above the level of group or foster home, the case manager 
should leave the meeting with the needed resource commitments 
secured. As soon as possible after the meeting, the worker should 
proceed to facilitate the agreed upon services. If the service 
commitments are not honored, it is the responsibility of the case 
manager to reschedule the child at the next LCC meeting to review 
the case again. 

6 . FOLLOW-UP WORK FOR CHILDREN RECOMMENDED FOR AN OUT-OF-STATE 
PLACEMENT 

When the 'members of the LCC agree that a child needs an out-of- 
state placement, written recommendation is made to the SCC to 
approve and authorize funding for the placement. The case manager 
is responsible for sending all of the necessary information to the 
SCC in a timely fashion. When the SCC approves a recommended 
residential placement, the case manager is responsible for placing 
the child into the program. 

7. MONITORING THE RESIDENTIAL PLACEMENT 

The assigned case manager is responsible for the on-site 
monitoring of residential placements. The monitoring role includes 
interviewing the child and all of the staff who work with the 
child. The child's educational and therapeutic records also need 
to be reviewed. Following the on-site review, the worker is to 
prepare a written report commenting on the extent to which the 
child is meeting the goals and objectives of the residential 
placement and the extent to which the facility is implementing the 
child's goais and objectives^ The' repbrt" is to be shared with 
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members of the Local Coordinating Council when the child receives 
his or her annual review. Case Managers are responsible for 
submitting a renewal packet to the SCC on each child who will be 
remaining in an out -of -state placement at the beginning of a new 
Fiscal Year. 

On-Site Reviews by LEA's 

Many local education agencies send staff to conduct case reviews 
for children placed in non-public schools. It may be possible for 
the local education agency official to perform the case-by-case 



monitoring on behalf of the LCC. 

When local education agencies are given lead agency and case 
management responsibilities, officials should check regularly with 
the Maryland State Department of Education, Division of Special 
Education, Nonpublic Schools Branch. Nonpublic Schools Branch 
staff annually visit residential schools for children with 
disabilities in order to assure that the facility: is licensed, 
employs certified special education teachers; and meets the needs 
of students with disabilities in placement. 

PDA. SSA. and DJS On-Site Reviews 

The Developmental Disabilities Administration, the Social 
Services Administration, and the Department of Juvenile Services, 
have staff assigned to do monitoring and evaluation of children in 
private residential placements. Case managers performing 
monitoring functions on behalf of a LCC should check to see whether 
staff from these Administrations can perform the on-site monitoring 
functions. • ***••.*** 
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SCHEDULING THE SIXTY DAY REVIEW FOR CHILDREN WITH DISABILITIES 
WHO RECEIVE SPECIAL EDUCATION SERVICES 
All children with disabilities who receive special education 
services in a residential placement must have an on-site review 
within sixty days of the child's initial placement. The assigned 
case manager needs to conduct the review in order to determine the 
progress and adjustment that the child is making. If the local 
education agency is not the lead agency and the child is entitled 
to special education services, special education officials need to 
be contacted to assure that the on-site review addresses and 
satisfies their requirements. The results of the on-site review 
are to be shared with the members of the LCC and the child's 
parents or guardians. Parents and educational guardians must be 
invited to all 60 day ARD reviews for children in special education 
placements. 

9 . THE ANNUAL ON-SITE REVIEW 

At a minimum, the assigned case manager shall perform or have 
performed an annual on-site review in order to assure that the 
goals and objectives of the residential placement are being 
addressed and to determine the child's progress. Generally, the 
annual review will determine educational, therapeutic, and 
rehabilitative progress. The results of the annual review are to 
be put in writing and shared with members of the LCC and the 
child's parents or guardians. If the annual on-site review 
constitutes an ARD review, the parent or educational guardian must 
be invited. 
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Title 13A 

STATE BOARD OF EDUCATION 
subtitle 05 SPECIAL INSTRUCTIONAL PROGRAMS 
Chapter 01 Programs for Students with Disabilities (Birtn 

through Age 20) 

Authority: Education Article, §§8-301 — 8-307 and 
8-401 — 8-416, Annotated Code of Maryland 



.01 Commitment and Scope. 

A. These regulations implement Education Article, Title 
8, Subtitles 3 and 4, Annotated Code of Maryland, which 
assure a free, appropriate P^ 1 ^. education for all 
students with disabilities from birth through age 20. 

B. Applicability. 

(1) These regulations apply to all State and local 
public agencies within the State that operate education 
programs for students with disabilities from age three 
through 20, including the Maryland State Department of 
Education, local school systems, the Department of Health 
and Mental Hygiene, the Mental Hygiene Administration, the 
Developmental Disabilities Administration, and the 
Department of Juvenile Services. 

12 ) Federal and State regulations implemented pursuant 
to Part H of the Education of the Handicapped Act apply to 
programs for students with disabilities from birth through 
2 years old. 

C. In accordance with 20 U.S.C. §§1400-1485, Individuals 
with Disabilities Education Act, any reference in this 
chapter to "handicapped students" and "handicapped 
children" means "students with disabilities". 

D The Maryland School for the Blind and the Maryland 
School for the Deaf shall establish written policies and 
procedures for the admission and dismissal of students 
from their programs consistent with these regulations, 
including appropriate procedural safeguards. 

E. Nonpublic schools which receive State or local funds 
for the placement of students with disabilities shall meet 
the requirements of Regulation . 12E of this chapter. 

Local school systems which place students with 
disabilities in nonpublic schools shall ensure that those 
students are afforded appropriate procedural safeguards in 
accordance with these regulations. 

F. The State Department of Education shall monitor and 
evaluate all public and nonpublic education programs for 
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disabilities to ensure compliance with these 
and ° ther applicable state aSd federal laws 

.02 Definitions. 

meanings t indicated ? r * ^ terms have the 

B. Terms Defined. 

. ..(}■) "Extended school year services” inpane a - 

reqular U schoo? extension. n-SfiTLrSlSS beyond the 
regular schooi year provided as part of a free Y tne 

appropriate public education in accordance with the 

S S education prolan ?or stSdents 

• tlng th ® need for special education, related 
ervices, or both, beyond the regular school year. 

educiiio7anI'rSSt^s^ilS 1 whi^r ati ° n " '” eans special 

supervisio n A and P direction^ J^iftlSgTSSi^f" P “ bliC 

Education ? > 

school, ‘Cr I^r^LS^^^ioSr^ 001 ' ale " a " tary 

individualized KScalion^r^^i^^trthe 
requirements under Regulations .09 of this chapter. 



( 3 ) 



"Least restrictive environment" means that: 



P 

Iducltld^ilh stiS2ntr w S?Ire C nS? dilabledT^nd^ 

3SSatiIs*J^^ S °^ e ^ sa ^““ as “to7thI^I^ 

severity 11 ^ th7di££hn • ? CC “ rS on i y when the natule or 
regular classes w??h iii y ls ! uch t!? at education in 
services°cannot ^c^eTsCJiC^S^ aids and 

activiti72 n mf^f“i 0 and extracurricular services and 
• mean f couns eling services, athletics, 
transportation, health services, recreational activities. 
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special interest groups “cils^hilTplovide Assistance to 

|fflts r Si?”diIabil itiss, and^enployment^of^studen . 
as s istance^ in^making^outs ide employment available. 

(5) Parent 

(a) "Parent" means the parent of a student an 

includes: A natural parent; 

(ii) A guardian; - parent such as a 

parents; ot her indiv idual who is legally 

foster '^en?? r un^sf^pSfnte2 C - e a 

(6) "Public agency" means thedlocal h school a sys^ 
S?Ad!Afs\t?rSsA£ l t S es , including ^Department 

Administration 23 Moment of Juvenile Services. 

(7) Reasonable Efforts. 

efforts" to inform parents of an 
involve < them^i^the^special^ducation decis ion-making 
process means: . 

(ii) G Scheduling 1 meetings tl Sg?eed 

upon time and.placej^ explaining to the parents their^ 

rights in ^ information on 

placement procedures and due procei| the pare nt 

L is deaf'^or^whosf 1 native MS is other than 
English. 



(b) "Reasonable efforts" includes. 



(i) sending general delivery and certified 
letters to the P«f telephone calls to the parents; or 
riii} Visiting the parents. 
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(8) "Related services" means transportation and such 
developmental, corrective, and other supportive services 
? s are required to assist students with disabilities to 
benefit from special education. "Related services" 
includes: 

(a) "Audiology" which means: 

loss Identification of students with hearing 

(ii) Determination of the range, nature, and 
degree of hearing loss, including referral for medical or 
other professional attention for the habilitation of 
nearing , 

(rii) Provision of habilitative activities, such 
as language habilitation, auditory training, speech 
reading, lip reading, hearing evaluation, and speech 
development and conservation, H 

(iv) Creation and administration of proqrams for 

prevention of hearing loss, y 

(v) Counseling and guidance of students, 
parents, and teachers regarding hearing loss, and 

(vi) Determination of the student's need for 
group and individual amplification, selecting and fittinq 
an appropriate aid, and evaluating the effectiveness of 
amplification; 

( b ) "Counseling services", which means services 
provided by qualified social workers, psychologists, 
guidance counselors, or other qualified personnel; 

(c) "Early Identification", which means the 
implementation of a formal plan for identifying a 
disability as early as possible in a student's life; 

. , i d 2 "Medical services", which means services 
provided by a licensed physician to determine a student's 
related handicapping condition which results in 
the student s need for special education and related 
services ; 

(e) ••Occupational therapy 11 , which means: 

^ . . (i) Improving, developing, or restorinq 

deprivation mPaired ° r l0St through illness, injury, or 

. , . (ii) Improving ability to perform tasks for 

independent functioning when functions are impaired or 
lost, and 

<i ii L Pre Y ent ^ n<3 ' through early intervention, 
initial or further impairment or loss of function; 

(f) "Parent counseling and training", which means 
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assisting parents in understanding the special needs of 
their child and providing parents with information about 
child development; 

(g) "Physical therapy", which means services 
provided by a qualified physical therapist; 

(h) "Psychological services", which means: 

(i) Administering psychological and educational 
tests, and other assessment procedures, 

(ii) Interpreting assessment results, 

(iii) Obtaining, integrating, and interpreting 
information about student behavior and conditions relating 

to learning, . 

(iv) Consulting with other staff members in 
planning school programs to meet the special needs of 
students as indicated by psychological tests, interviews, 
and behavioral evaluations, and 

(v) Planning and managing a program of 
psychological services, including psychological counseling 
for students and parents ; 

(i) "Recreation", which means: 

(i) Assessment of leisure function, 

(ii) Therapeutic recreation services, 

(iii) Recreation programs in schools and 
community agencies, and 

(iv) Leisure education; 

(j) "School health services", which means services 
provided by a qualified school nurse or other qualified 
person ; 



(k) "Social work services in schools", which means; 

(i) Preparing a social or developmental history 

on a student with disabilities, . 

(ii) Group and individual counseling with the 

student and family, 

(iii) Working with those problems in a student s 
living situation, such as home, school, and community, 
that affect the student's adjustment in school, and 

(iv) Mobilizing school and community resources 
to enable the student to receive maximum benefit from the 
student's educational program; 

(l) "Speech pathology", which means 

(i) Identification of students with speech or 

language disorders, . . 

(ii) Diagnosis and appraisal of specific speech 

or language disorders. 
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.. . . ( 1X1 ) Referral for medical or other professional 

attention necessary for the habilitation of speech or 
language disorders, 

f ._ . . . . Provision of speech and language services 

for the habilitation or prevention of communicative 
disorders, and 

(v) Counseling and guidance of parents, 
students, and teachers regarding speech and lanquaqe 
development and disorders? ^ 

(m) "Transportation", which means travel: 

(i) To and from school and between schools and 
off-campus training sites, 

. , . (ii) In and around school buildings, and 
specialized equipment, such as special or adapted buses, 
lifts, and ramps, if required to provide special 
transportation for a handicapped student, 

(iii) To and from field trips. 

(9) Special Education. 

(a) "Special education" means: 

(i) Instruction provided at no cost to the 
parents, which is specially designed to meet the unique 
needs of a student with disabilities with "no cost" 
meaning that all specially designed instruction is 
provided without charge, but does not preclude incidental 
fees which are normally charged to nondisabled students or 
their parents as a part of the regular education program, 

. ( 11 ) Classroom instruction, home instruction, 

and instruction in hospitals and institutions, 

(in) Physical education for the development of 
physical and motor fitness, fundamental motor skills and 
patterns, and skills in aquatics, dance, and individual 
and group games and sports, including intramural and 
lifetime sports, 

. . (iy) Vocational education directly related to 

the preparation of individuals for paid or unpaid 
employment, or for additional preparation for a career 
requiring other than a baccalaureate or advanced degree 

(v) Speech pathology if the service consists of 

ri^inl w!^ 9 SfsabUities:° n t0 thS Uni<Iue needs of 

. (b) "Special education" includes special physical 

SnS C moio?'deve?opLn^ SiC ^ educatio ", movement education, 

(10) "Special education decision-making process" means 

r ? latin 3 to the identification, evalua???!?? 
or educational placement of a student and the provision of 
a free, appropriate public education, including the appeal 
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procedures provided for in Regulations .14 and .15 of this 
chapter . 



(11) "Students with disabilities" means those students 
who have been determined through appropriate assessment 
pursuant to Regulation .05C of this Chapter as having . 
temporary or long-term special educational needs arising 
from cognitive, emotional, or physical factors, or any 
combination of these. Their ability to meet general 
educational objectives is impaired to a degree whereby the 
services available in the general education program are 
inadequate in preparing them to achieve their educational 
potential . 



(12) "Students with disabilities" means those students 
who have been identified as having the impairments defined 
in the following paragraphs: 



(a) "Deaf" means a hearing impairment which is so 
severe that the student is impaired in processing 
linguistic information through hearing, with or without 
amplification, which adversely affects educational 
performance ; 



(b) "Deaf-blind" means a concomitant hearing and 
visual impairments, the combination of which causes such 
severe communication and other developmental and 
educational problems that the student cannot be 
accommodated in special education programs solely for deaf 
or blind students; 



(c) "Hard of hearing" means a hearing impairment, 
whether permanent or fluctuating, which adversely affects 
a student's educational performance but which is not 
included under the definition of "deaf" in §B(14) (a) of 
this regulation; 

(d) "Mentally retarded" means significantly 
subaverage general intellectual functioning, existing 
concurrently with deficits in adaptive behavior and 
manifested during the developmental period, which 
adversely affects a student's educational performance; 



(e) "Multihandicapped": 

(i) Means concomitant impairments such as 
mentally retarded-blind, mentally retarded-orthopedically 
impaired, etc., the combination of which causes such 
severe educational problems that the student cannot be 
accommodated in special education programs solely for one 

of the impairments, , . , . ^ ^ , . 

(ii) Does not include deaf— blind students; 

(f) " Orthopedical ly impaired": 
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aHvprcp1v •iii«5fS ns 4. f f? orthopedic impairment which 
adversely affects a student's educational performance, 

-l" 1 ' Includes impairments caused by congenital 
anomaly, for example, clubfoot, absence of some member, 

ca J? s ® d by disease, for example, 
f?oi' bone tuberculosis, etc., and impairments 
from other causes, for example, cerebral palsy, 
amputations, and fractures or burns which cause 
contractures ; 

(g) "Other health impaired" means having: 

a ^ autistic condition which is manifested by 

severe communication and other developmental and 
educational problems, or * 

. 4. LilDi ted strength, vitality, or alertness 

° r ? CU ^ e health Problems; such as a heart 
condition, tuberculosis, rheumatic fever, nephritis 
a ^bma, sickle cell anemia, hemophilia, epilepsy, l4ad 
poisoning, leukemia , or diabetes , which adversely affects 
a student s educational performance; 

«v»-,iHA,J h) ” Serious ly emotionally disturbed" includes 
students who are schizophrenic but does not include 

dete™T« ^K a r^ OCially malad justed unless it is 
aetermined that they are seriously emotionally disturbed 
and means a condition exhibiting one or more of the ' 

IS a°M?Ld dS 2 f riS ^ C K °r r * lon 9 P eriod of time and 
performaS«: d 9 ' hloh adversel y affects educational 

, . (i) An inability to learn which cannot be 

explained bv intellectual, sensory, or health factors, 
lx > . A D inability to build or maintain 
teachers^° ry lnter P ersonal relationships with peers and 

under- . inappri opriate types of behavior or feelings 

under normal circumstances, y 

depressionf V or A general P er vasive mood of unhappiness or 

‘Paava CO, £ tendency to develop physical symptoms or 
fears associated with personal or school problems; 

(i) "Specific learning disability": 

{i) Means a disorder in one or more of the hecir* 

usina°lanauJoe PrOCe v SeS invo ^ ved in understanding or in 
i tc2?e lan9Ua9 ®' s P? ken or written, which may manifest 

ield lf wi?t2 n ™?? feCt Ability to listen, think, speak, 
ad, write, spell, or to do mathematical calculations, 

hanHiMne X k Includes such conditions as perceptual 

dvSlixi? '*nd a i n 1 ? DUry ' minimal brain dysfunction, 
dyslexia, and developmental aphasic, but does not 4pply to 
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students who have leal ™^? i Sr b i“L?Sr^andicIps?“| ly 

coenu„i^tlr^o?L^S^h 9 L2 a u^in|?3paite^ 

!S^Mci a S^?Seir»S^'a student's 
educational performance; 



(k) "Visually handicapped": 



Mpan e a visual impairment which, even with 
correction*' adversely V af fects l student's educational 
performance^ Jncludes both parti aUy seeing and blind 
students. 

.03 State Responsibility. 

A. State Plan. The "Maryland B ° f 

the Education of the Handicappe _ » /ion?) is adopted 

1988-90, as amended by Supplement No. 1 (1987), v 

through incorporation by reference. 

sis&”3 ^^‘A-ssas 5K. ... 

rSp«sen?a?i«ffloS r Sei?a?e^ 

administrators H of 'programs^for ^licapped^tudents . The 

iuperintendent “"Schools regarding ' “"met^eeds within the 

SiSiwSEiI o£ 

programs for handicapped students. The term of 
appointment shall be 3 years. 

assure A that & al 1 * students^birt^through^age^O^residing* 
severity^o^thei^handicap^and'who^re in^need of special 

consistent with State and federal laws. 
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D. Review and Approval of Plans. 

the m aintenance t of S a P coroprehensive f Dlan°f 1S 2 al1 

of special education and P relSted !ervi£*J 5, the PJ; ov ision 

sMyifSi ,*« SStarsa^s.*ss public 

SS8-405 and 8-408 , taSKf&FS MaS^and" Article: 

for, any school yea^that^a^la^fail of School s determines 
appropriate public edu2atioS?^»ni S K t0 ^? rovide a f ree, 
the Superintendent shall ?J 2™2 y hand icapped student. 
Article, §8-405 Annotated JEf cc °r d 5 nce Wl th Education 
modification of 'the plan The%tate a S la 2 d ' * prepare a 
shall consider the modified plan a^S ° f Educat i°n 

relative to the modification Th2st£2 V ny , ap 5 eals 

SLS 

Education^i^collaboration^ith o?h State De Partment of 

shall establish °^ her . State agencies, 

coordination to 'ensure the 'develop222f S * a £ 6 intera 9ency 

handicapped d students? emA ”* a ^°”^°^ In ^”^°® ni ® n ^®f a ^ enC ^ 

SupirJnfeSdenJ^IHsc^lirshan^l 1 ^^; 3 - • J he State 

development of policies and nr^r.^t, resp 2 nsible for the 
evaluation activities W h?£h P5 ocedures for monitoring and 
public agenciei iiJh%E5 2 6 ? sure compliance of all 
and State and federal ^avs^The^^^ 0 ^* 1636 re 9Ulations 
provide for the evaluation‘s 2 Procedures shall also 
individualized education prSgraSj.® V6ness ° f the 

Superintendent of^choSl^Ihal^b^ 10109 * • The State 
development and implementation^ 6 res Ponsible for the 

S-SmSTtrSSS?^ KhiC ? ^"SKSTthT SySte " 

instructional per^nnll^Jlated^e??® 0131 education 
administrators^ and sunAo2 ~ 6d ser 7 1 ? es personnel, 
serving handicapped students P ?h?S e t 11? a11 P ro 9rams 
available to bothoubl2 £2*«o Thl f,^ ra i nin 9 shall be 

Certification requfremeSts fhSfJ^n 0 fa 2i ities ‘ 

13A.12.01— .04. rements shall be as set forth in COMAR 

operated hy 1 pubn? , agincies S shall 1 be dUC d ti 0 ?h Pr09rams 
of the State Superintendent of Unde f th ® supervision 
that these programs Set fh e ! ,• S • h ° o1 s ' wl ?° sha11 ensure 

forth in these 9 regulations h Sn2i2? requirements as set 

yuiauons. Special education programs 
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operated by nonpublic schools shall be approved in 
accordance with Regulation . 07E. 

I. Facilities. The State Department of Education shall 
develop minimum criteria for classrooms and facilities for 
special education programs. 

J. Financial Records and Reports. Each local school 
system shall maintain records and submit reports of 
expenditures for special education programs in accordance 
with the "Financial Reporting Manual, Maryland Public 
Schools" which is incorporated by reference m COMAR 

13 A. 02.01. 03E . 

.04 Responsibility of Public Agencies. 

A. Provision of a Free, Appropriate Public Education. 

All students, from birth through age 20, residing within 
the jurisdiction of the local school system or living in a 
State operated program who are handicapped, regardless of 
the severity of the handicap, and who are in need of 
special education and related services shall be 
identified, assessed, and provided a free, appropriate 
public education consistent with these regulations. 

B. Planning Responsibilities. 

(1) Each public agency shall maintain a comprehensive 
plan which provides for the identification of students who 
may be in need of special education and related services 
and for the provision of a free, appropriate public 
education. The plan shall be updated annually in the 
manner and form prescribed by the State Superintendent of 
Schools and reviewed as provided under Regulation .03D. 

(2) If a public agency determines that its share of 
monies, plus the State share, plus any additional aid, is 
insufficient to carry out the plan approved under the 
provisions of Education Article, §8-405, Annotated Code of 
Maryland, the public agency shall prepare a modification 
of the plan. This modification shall be submitted to the 
State Superintendent of Schools within 25 days after 
adoption of the public agency budget for the school year 
to which the modification applies, providing the 
modification does not deprive any handicapped student of a 
free, appropriate public education. 

(3) Before development and submission of these plans 
or modifications, the public agency shall provide for 
public hearings, adequate notice of these hearings, and an 
opportunity for comment by the general public, consistent 
with the public agency's procedure for the adoption of 
policy. 



ERLC 



30 



of^progran^for^andicappl^students^ 0 ^ ^ ^““Sion 

thJ;pS?i^w^ fo ^SiioS a S 9 ^i^ {g-g^SS 1 provide 

informa?ion r policy?° nSiStent K?th thl St^'&lie 

E . Personnel . 

SSSSilss- 1 ' 

educ^o^fpl^e! 9 ^%^!Ji e r!^^ r J 3 i !^??S? and 
regulations Ure A 1 Dublic nt a ti ° n ° f the P rovisi °ns of these 

p^ssss-fci^rirss. ass? akw&ssar 1 

certiJl^i}«« dUCat 'j' on su PP° rt personnel shall meet the 
and COKAR 13A.12?04f ementS * S s P ecified in COMAR 13A.12.03 

nursil! to ' 

^ workers, . shall 

F. Facilities. 

*SSiiiiSsKS s ^ ,,s %“ £:i Y lSSr * s SSSSSSS. 31- 

for students in the genl«l ^oa?i“yS g “ran§ r ° Vided 
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consistent with the minimum criteria as established under 
Regulation .031. 

(2) Each public agency shall provide facilities in 
accordance with State Finance and Procurement Article, 
§§2-501 — 2-511, Annotated Code of Maryland. 

G. Assurance of Nondiscrimination to Parents. A public 
agency may not require parents of any handicapped student 
to perform duties not required of a parent of a student in 
a general school program. 



H. Personnel Training. Each public agency shall be 
responsible for the implementation of a personnel . t 
development plan which includes the in-service training^of 
general and special educational, instructional and related 
services, administrative, and support .personnel. 



.05 Identification. ' 

A. Nondiscrimination in Evaluation and Placement. 
Testing and assessment materials and procedures used by 
public agencies for the purposes of evaluation and 
placement of handicapped students shall be selected and 
administered so as not to be racially or culturally 
discriminatory . 



B. Screening. 

(1) Each public agency, jointly with the local health 
agency, shall provide for continuous screening of school - 
and preschool-age students for problems which impede 
learning. These procedures shall be in accordance with 
Education Article, §7-403, Annotated Code of Maryland. 

(2) A screening program shall be designed and 
conducted for all students of kindergarten age or upon 
first entry, and shall include but not be limited to: 

(a) Information including the age at which 
developmental milestones were attained, existence of 
possible special education and related services needs, 
results of previous assessments and evaluations, history 
of placement in special education programs, and history of 
treatment received for disabilities (this information 
shall be sought from parents, as appropriate) ; 

(b) A screening which includes the student's visual 
auditory, and motor functioning, separately or in 
integration. 

(c) A language screening including receptive, inner, 
or symbolic and expressive language in English or in the 
student's primary language if it is other than English, 
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and academic areas where appropriate, 
Vinrti™^ COmprehen ? ive screening, similar to the 

? 1 ' pS&ssrcs - for 

p«entl o? MhSol pSsSSll . dSyS ° f 3 r ^ Lt 

v ,{^ Each public agency and local department of health 
hall use screening personnel who are under the direct 

nSr^ S i°? ° f licei ? sed ' approved, or bSa?5-regisJSed 

s«een!S| C ihicS JPSJSft ? ° d ° the 

of special itSSftSS ^ i ?^ie??i§S en ^“L 42 nS eed 
C. Assessment. 

appropriate?* 3 perCeptual molbor functioning ST* ° ral 
administpreH £° th ' as . a PPropriate, and shall be 

arSrjflSfs tltl ^a f ^n°? a if 0 L r u^I^ n the Spe ° ialt ^ 

(b) An assessment of emotional factnre -h a n . . 

one or more of the following: ractors shall include 

psychiatrist, A o? SyChiatriC assessm6nt by a licensed 
one or mlre n o? S ?^ S ?J?| : °? ph y sioal factors shall include 

sa®K-^SfSeL*Hias 
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specialty areas. 

m Each assessment shall include, in addition to any 
by federal regulation: 

(a) a sta ““|2viatel h f?om C devJlop^n?al d mileltones, 

?? r ge”«reIucrtion Objectives, or both, as appropriate, 

0?) A statement of =“m;j e 0 n Siich"rna5 e b0 S ised to 

Is?0S!uS n tK ^i9ibiuty -P ecial educatlon and 

related services; 

(C) The signature and title of the individual who 
has conducted the assessment; 

specific^ learnin^disability^i^additio^to^the “ 3 
requirements of 5C(1) and (2). 

(i) At least the S student 's" regul a r Wf 

?^cSirOK!i SrihfM^s performance in the 
regular 

?^!OtOfm^rr h S^ii;Sb^rie tne;child in an environment 
appropriate for a child of that age. 

(4) The assessment i?*°^|al°Co^ittIe ii carry ing out 

Admission, an for t he determination of eligibility 

ill developmen^o^the 0 individualized education program. 

(5) Any assessment may be waived, ^lf a £°”P a s be f ore 

?Or??:rOf h ^e b |OKe^ld assessment “ 

rre^frnO 0 ?^^ 1 ^^ ^!!^^ Review, and Dismissal 
Committee have agreed to the waiver. 

^.‘Ss&rsssss » ~ is Suspected ° 

determin^that^^studen^has" a^pecif ic S learning lttCe 

disability if the. 

(a) Student does not achieve ^h^arels 

or her age and ^vhen^rovided^ith learning experiences 
appropriate"^ orthe “sM^afe and ability levels; and 
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j . (^) Committee finds that si student hss a severe 

dis cre p anc y between achievement and intellectual ability 
in one or more of the following areas: y 



(i) Oral expression, 

(ii) Listening comprehension, 
(in) Written expression, 

(iv) Basic reading skill, 

(v) Reading comprehension, 

(vi) Mathematics calculation, or 

(vii) Mathematics reasoning. 



Admission, Review, and Dismissal Committee mav 

dilab???ti .Si Udent as having a specific learning * 
llity if the severe discrepancy between abilitv and 
achievement is primarily the result of: y and 



(a) A visual, hearing, or motor handicap; 

(b) Mental retardation; 

(c) Emotional disturbance; or 

disadvintagey ir0m " enta1 ' cultural or economic 



(3) Written Report. 



shall 
of : 



(a) The Admission, Review, and Dismissal 
prepare a written report which includes a 



Committee 

statement 



disability;* Whether the student has a specific learning 

/HK T 5k bas f s for making the determination; 

K . . The relevant behavior noted durina the 

observation of the student; g one 

«s<-nHonf /«. relationship of that behavior to the 

student s academic functioning; 

if any; (V * ThG educational ly relevant medical findings, 

, . ) Whether there is a severe discr^Danrv 

Sithou? an <? ability which is not correctable 

without s P®cial education and related services; and 

(vii) The determination of the Committee 

ec£n^ n 2- th ! ef £ eCts of env ironmental , cultural , or 
economic disadvantage. 

Cominitt ee member shall certify in writino 
whether the report reflects the member's conclusion if 9 it 

me^lha^sSL?^" 6 ^'? exclusion, 

h« MnclSsion^ S6parate statement presenting his or 
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E Reevaluation. Each handicapped student shall be 
reevaluated based on procedures under §§C and D every 3 
years or may be assessed more frequently if conditions 
warrant or if the parent or teacher requests reassessment. 

F. Record Keeping. Each public agency shall establish 
procedures to ensure the maintenance of a current census 
of all handicapped students, from birth through the age of 
20, who require special education and related services. 
This census, and other such record keeping as required, 
shall be reported to the State Department of Education and 
maintained in accordance with COMAR 13A.08.02 and 34 CFR 
Part 99. 



.06 Programming — Program Standards: Statement of Purpose, 

Philosophy, and Objectives. 

A. A public agency shall develop a written statement 
describing the purpose, philosophy, and objectives of the 
special education program. 

B. The statement in §A of this regulation shall: 



(1) Include the primary reasons for which the program 
is established and the goals toward which the program s 
efforts are directed; and 



(2) Be sufficiently explicit to facilitate an 
evaluation in terms of what the program is striving to 
accomplish and the extent to which it is meeting the needs 
of the students who are enrolled. 



C. The statement of purpose, philosophy, and objectives 
shall be used as guidance on such matters as the 
educational needs and number of students to be served, the 
instructional programs to be offered, and the services to 
be provided students, as well as selection of faculty and 
staff, design and use of facilities, financing, and 
organization. 

.07 Programming — Days and Hours of Operation. 

A. A day of instruction for an individual student may be 
modified according to the student's age and unique 
educational needs only as determined by the Admission, 
Review, and Dismissal Committee which is described in 
Regulation .08 of this chapter. 

B. Each public agency shall develop a yearly calendar, 
before the opening date, which includes the dates for the 
opening and closing of school, days of instruction, 
holidays, vacations, and other pertinent events or 
activities in the schedule for the year. The yearly 
calendar shall be consistent with the required 180-day 
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school year as defined in Education Article $ 7 -im 
^" 0 ^ed c°de of Maryland, unless othi™& Ixtendid by 
_ Review / and Dismissal Committee for an ^ 
( 2 ? of this S Ihf|tlrf UrSUant t0 RegUlation -090(1) (d) and 

.08 Programming— Admission, Review, Dismissal Process. 

Revi^ 30 ?^^^ 0 '® 9 ®? 07 sh ? i;L maintain an Admission, 
Review, and Dismissal Committee or Committee 

serves with the authority of the locSTiuiEiitSdSt of 
schools or other appropriate official ™ d nt J of ^ 

the following: P orticial, and is composed of 

(1) A chairperson designated by the local 
superintendent or other appropriate official; 

(2) Individuals who: 

of functilniSg, f |Sd liar Kith the StUdent ' s curr ent level 

: nfar/ ,. (b ! Include a special educator and 
interdisciplinary personnel from the public aaencv and t-ho 

iSSpSSS ^ art “ ent ' a ” d ° ther P^i= ag SSS.^S the 

school^,? state n funded U or e operated"institution * "° npUblic 
representatives from that program shSll be incited to 
provide information relating to the student-2 educational 

22?f24a/5 eSe Representatives shall be iSSraed iS 1 

calendar days before scheduled meetings. 

SS2h U SS a n |chro2 a i di 29? osbi p a * xa “i" a tion2 n of U 2tii222s‘° 

22S2o!2gis? C 222: psych0l091st or speech-language 

(1) The student's regular teacher; 

student does not have a regular teacher a 
thlt 2|e? 2? Sr °°” teacher qualified to telch a student 'of 

oertl?ie5 0 2o a t2ch d a°ihiir o f h ?Sat C ^^ ^ a " individual 
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D; The parentsand JjJe ' an^dSKssfon^v lew! * and 

Dismissa^CoMittee^meeting and^requested^to^attend^the 

Slher^ind^he^fencouraged to participate in the 
meeting . 

E. Responsibilities of the ad mission. Review, and 
Dismissal Committee or Committees. 

(1) Referral, assessment, and eligibility. The 
Committee shall : 

petentiW^^^ 

services. 

t^in^laHa^o^thi^regulation in accordance with 

». -au>fa«»3&£sr: 

related services within 30 caienaar u y 
the assessments. 

(2) individualized education programs and placements. 

(a) The committee shall develop an 
education ^ogramordesignateotherindivid^^ 
be responsible for aeveiopj-iiy i n accordance with 

individualized iithin 30 calendar days of 

Regulation .09 of t 5 1 f h J h g?n de nt's eligibility for special 

the determination of the student th | Admission, Review, 

education and related se ^Y^9® * other individuals to 
and Dismissal Committee ^®|W|ualized education program, 
?Se e coSm!«Srl^n approve 1 the individualized educatron 
program. 

(b) The committee shall ' 

individualized'education^program^and^in^accordance^with 

individualized^education prog r |^j2® d S i" e the h School 

selecting the least f ul effect on the student 

is given to any potentially ^ student needs. In 

or In the quality J f ^Jlg^lf^^viro^mlnt, the public 
selecting the least ^®^ r ^e student is placed in a 

agency shal * pSSsible to the student's house, 

program as close as possicie 
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«D, 519, Annotated Code°of ' iar?lanS chapter and Article 

requiri| , to h ?ran™ort e ?he h Uid2n? S to e ?he he traVel tlme 

be^rovidel \ &SSS2%1 

in accordance wiS^SiSKiM SSSS £££?“ 

(3) Review. The Committee shall: 

individiali?2d i 2ducatiS!J t ^o 0gres ® based u P° n the 

Regulation .09 of this chapter? 10 accordance with 

edu C ational R program^as°necessarv nS • ir \ individualized 
of any assessment/test ina aeooinmAa»I? P ^ udln ^ consideration 
result of a studeni'f difabUi™?* atl ° ns need6d « » 

program,^ C ], ^appropriate; B * SSa * fr °” the speoial education 

where iifirJSti” not^v^ousfy^anJbfe 0 " 2 in cases 
the Admission, Review, P an<l toSiittMf”“ nted t0 

(4) Notification. The Committee shall ensure that: 

Maryland's^ qraduatia^p. students are notified of 

13Ay 03 ?02 and toS s?Sdent^s r o^^ S as - set fo «» in COMAR 
requirements. S P ro 9 ress in meeting those 

extended ( schooPyll r a services? ed ° f th ® availabil ity of 

F. Public Agency Responsibilities. 

notifying h the U parents e in y W rit^nrr^ e ^ e i P ro ^dures for 
the Admission Review »nH ni ab , i® asb 3.0 days before 
the purpose of discus4inS d « D cf m ^ SS ^i c °a®ittee meets for 
or handicapping condition S ed ucational program 

review, or^evLe^^^d^id^^LTed^?^^^^ 1 ^' 

(2) The notice i„ SF (l) of this regulation shall: 

meeting *and S who e «iii Purpose.time, and location of the 

name when possible If X. £2?"“?' b V Position and 
P^siDie. if the meeting is for purposes of 
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• r,T- revising the individualized 

developing , reviewing, or revi g scheduled at a 

education program,, the meeting sn 
mutually agreed on time and plac . 

»ee t i„r ZgVUBStf? 

as equal partners in the meeting. 
t <0) Be provided in 

“nflsf itta clearly not feasible to do so. 

(3) The public agency s ^ a l;j!: . ^^fQ^r^to 6 inform 
making and documenting F®*® 0 ? th Special education 
parents of and involve the» xn the sgeci idi for 
decision-making Process. This inciu ^ if neither pare nt 
individual or co ”? e ^ enc ® f t | 1 ®le?i n g is conducted without a 
can attend a meeting. If a agency must have a record 

IHSteiptf 'ITSSS&t t ?he P ^rents? including two or bore 
Of the following: 

(a) Detailed records of telephone calls made or 
attempted and the results of those calls, 

(b) copies of correspondence sent to the parents and 
any responses received; 

ho *e 

visits. 

( 4 ) The public agency also shall develop procedures 

(a , securing witten permission frob^the ^parent 

s^sstsrsrs a^ssss?“ 

me stui^^^iira &%affassdra and 

related services. 

(c) Obtaining written peraission for placement^ 

° f 

Education. 

education^ program^rlvfe^and ^es^fc^fe and 
process ; and 



for: 



to the committee. 

.09 Programming Individualized Education Program. 

description^of ^the^special U edueat '^ >r ° gra 2 is a writte n 

•sss i s 5 jg d s|udent 

the student^s r teacher 1V who f is h CTuS^Mi^ C H a ? ency, other than 
supervise the prESSn^. ! "ySSl'iSSoSiST" - ' “ 

(2) The parents; 

(3) The student, when appropriate; 

(4) The student's teacher or teachers; 

or agency; a £ d individuals at the discretion of the parent 
asseisid F ?or a th| U ?i?st W i?L di J abilities " h ° has been 

about the assessment prlcedi«s P us2S n wiJS jL kn ?"i ed 2 eable 

is familiar with the ?esu!?s “ a«lss^t;? Udent a " d 

approved b^th^wiH®^ edu S at j on Program shall be 

and the studJEt's parents'befoM W the n n Dis “ is ? al Committee 

ISSS 5Ha?W5»- 
ia?^s c in;j? a §e d ^?i^nn^ n ?h^ s *ss 30 

the'studentf S&tlrtSJlS V 3 

by the parent of a student th^nrnroH^ but not provided 
•13 of this chapter applj:' the Procedures in Regulation 

D. Program Content. 

student shali n iiclude^ 12ed educatlon Program for each 
needs Jr£UtlS^ TjSSSS^S!^S^ ti0a 
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written in objective measurable terms; 

(b) A statement of measurable annual goals and 
measurable short-term instructional objectives which 
represent a logical sequence of the major components ot 
the annual goals; 

(c) A statement of the specific special education 
and related services to be provided to the student, and 
the extent to which the student will be able to 
participate in general educational programs; 

(d) The projected dates for initiation of services 
and the anticipated duration of the services; and 



(e) Appropriate objective criteria and evaluation 
procedures and schedules for determining, on at least an 
annual basis, whether the short-term instructional 
objectives are being achieved. 

(2) The requirements in §D(a) of this regulation may 
not be construed to cause any agency, teacher, or other 
person to be held accountable if a student does not 
achieve the growth projected in the annual goals or 
short-term goals and objectives. 



E. The Admission, Review, and Dismissal Committee shall 
provide for a review of the progress of each student who 
is receiving special education and related services within 
60 school days after the initial placement in special 
education. 



F. If the review by the Admission, Review, and Dismissal 
Committee indicates that the initial placement was 
inappropriate or that different services are needed, the 
individualized education program shall be revised in 
accordance with this regulation. 



G . Student Review . 

(1) Additional review of the student's individualized 
education program and placement shall occur at least 
annually and shall be conducted to determine whether: 

(a) The student has achieved the goals set forth in 
the individualized education program; 

(b) The program the student is in should be 
specifically modified to render it more suitable to the 
student's needs: 

(c) Education in a less restrictive environment can 
be achieved satisfactorily with the use of supplementary 
aids and services; 



year 



services! ThS student is in n ® ed of extended school 

extenHsH^oar^^ 11 ^ ^ ts determin ation whether to provide 
extended year services pursuant to SGflWd) nf {-h,'- 

lost skills in a reasonable time. onese 

Dursuant E f^ e a ded school year services must be provided 

quirements set forth in Regulation .10 of this chapter 

with Regulation .13 ol ?his chapier?°" Pleted in accordanc « 

.10 Programming Intensities of Service and Placement. 

A. Intensities of Service. 

of hoir/2 s2^iM t L°Dro?iSid e to S . in ? i S at ! d by the number 

disability. ^SnsitiK°if d ler^?oe S2*2t5blimh 

these°services daSS “ iM * for the Professionals who provide 
grSSpiigS? ln a PP ro P riate age and instructional 

concurrentl^at^ifferent'intensitiesi ° f Services 

designated in their inSKl^lffel^^ilS^ams . 

B. Least Restrictive Environment. 

(1) Continuum of Alternative Placements. 

(a) A public agency shall: 
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(i) Ensure that a continuum of alternative 
placements is available which shall include instruction in 
regular education classes , special classes, special 
schools, home instruction, and instruction in hospitals 
and institutions in order to meet the needs of students 
with disabilities. 

(ii) Develop additional placement options 
tailored to the needs of individual students with 
disabilities by modifying existing placement alternatives 
or by developing new placement alternatives. 

(b) The Admission, Review, and Dismissal committee 
shall, based on the student's individualized education 
program and in a manner consistent with this section, 
determine the least restrictive placement for each 
student. 

(2) Placement. In providing or arranging for the 
provision of academic services, nonacademic and 
extracurricular activities, each public agency shall 
ensure that to the maximum extent appropriate, students 
with disabilities, including students in public or private 
institutions or other care facilities, are provided these 
services and activities with students who are not 
disabled, and that special classes, separate schooling, or 
other removal of students with disabilities from the 
regular educational environment occurs only when the 
nature or severity of the disability is such that 
education in regular classes with the use of supplementary 
aids and services cannot be achieved satisfactorily. 

(3) Nonacademic Settings. 

(a) A public agency shall take steps to provide 
nonacademic and extracurricular services and activities in 
such manner as is necessary to afford students with 
disabilities an equal opportunity for participation in 
those services and activities. 

(b) In providing or arranging for the provision of 
nonacademic and extracurricular services and activities, 
including meals, recess periods, and services and 
activities set forth in Regulation .02B(4) of this 
chapter, the public agency shall ensure that each student 
with disabilities participates with nondisabled students 
to the maximum extent appropriate. 

C. Professionals may provide service concurrently at 
more than one intensity. Caseloads or class sizes shall 
be adjusted accordingly based upon the full-time 
equivalent assignment. In establishing the individual 
professional caseload, consideration should be given to 
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Klf i nd j v idual education program of the students served by 
the professionals and the amount of time needed for 

£mi S JIiS2£ 1 2S«f ,non9 general and special education teachers 
4 .? th f r P£ ofessi ?nals to help the education of students 
in the least restrictive environment. 

D. A public agency shall maintain a complete description 
of services which shall be available to the public. 

E. Intensities of Service. 

(i) The intensities of service set forth in §E(2) — (6) 
°£ this regulation may be considered appropriate for the 
student who has been identified through the special 

H?=aKTi'?I?„ deC1 5 i 2 1 ?” 1D f k ^ ng P rocess as having an educational 
disability as defined in Regulation .02B(13) and ( 14 ) of 
tnis chapter: 

. ^tensity I ®ay be considered appropriate for the 

student who may be appropriately served in the general 
education program receiving supplementary services. 

^ £ s designed to assist the nonspecial education 
development and implementation of a special 
education individualized education program through the 
provision of supplementary services which are not provided 
in the general program. Services provided include direct 
or indirect instructional consultation services to the 

The C !2?£ or both, and equipment. 

The minimum staffing ratio for Intensity I service shall 
be one full-time equivalent professional for each 150 
agency 013 ^ e ^ ucat ^ on teachers employed by the public 

(3) Intensity II may be considered appropriate for the 
student who may be appropriately served by receiving 
service through the special education program not to 
exceed an average of l hour per school day. Intensity II 
is designed to provide a program of special educational 

to ^ he student. This intensity is 
^° mee £. th ®. special educational needs of a * 
S j de I?^ with a disability who requires direct special 
educational intervention not provided by the general 
education program. Services are provided by a 

£3™? S1 ° n — on an intermittent or continuous basis, for 
example, vision, speech, and language. The instruction 
? ay j j . 9^- ven on an individual basis or in small groups. 

In addition, personnel serve as a resource to the teacher 

which would enhance the student's 
^ T £ e maximum case load for Intensity II 
service shall be an average of 60 students with 

?if? b £}i ties s P ecial educational needs per each 

full-time equivalent professional. 



(4) 



Intensity III may be considered appropriate for 
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the student who may be appropriately served by receiving 
special educational services not to exceed an average of 3 
hours per school day. Intensity III is designed to 
provide periods of more intensive special education 
services, for example, academic, vision, speech, language, 
on a regular basis. In addition, personnel serve as a 
resource to the teacher in suggesting activities which 
could enhance the student's achievement. The maximum case 
load for Intensity III services shall be an average of 20 
different students with disabilities with special 
educational needs per full-time certified special . . 

education teacher or an average of 30 different students 
with disabilities, if a full-time aide is also provided. 

(5) Intensity IV may be considered appropriate for the 
student who may be appropriately served by receiving 
special educational services for more than 3 hours per 
day. Services include special education provided by a 
special education teacher, and related services as 
described in the individualized education program. The 
maximum class size or caseload for Intensity IV service at 
the elementary level shall be an average of 10 students 
with disabilities with special educational needs per 
full-time teacher or an average of 13 students if a 
full-time aide is also provided. The maximum class size or 
caseload for Intensity IV service at the secondary level 
shall be an average of 12 students with special 
educational needs per full-time certified special 
education teacher or an average of 15 students, if a 
full-time aide is provided. 



(6) Intensity V may be considered appropriate for the 
student who requires a more intensive special education 
program than Intensities I— IV. The maximum class size or 
caseload for Intensity V service for students with 
disabilities shall be an average of 6 students with 
disabilities with special educational needs per full-time 
certified special education teacher or an average of 9 it 
a full-time aide is provided. The maximum class size or 
caseload for Intensity V service for students with 
significant physical impairments shall be an average of. 7 
students with disabilities per full-time certified special 
education teacher and a full-time aide. 

(7) Intensity VI may be considered appropriate for the 
student who requires special education programming and 
related services in a residential setting. This includes 
2 4 -hour special education and related services if 
determined by the Admission, Review, and Dismissal 
Committee to be necessary to implement the student s 
individualized education program. Any recommendation for 
placement into a public or private residential facility 
must be referred to the local coordinating council 
pursuant to Article 49D, §19, Annotated Code of Maryland. 



The maximum class size or caseload for Intensity VI 
service shall be an average of 4 students with 
disabilities with special educational needs per full-time 
certified or licensed professional or an average of 7 per. 
class where an aide is present. 

F. Other Program Provisions. 

(1) Home and hospital instruction is designed to 
provide short-term itinerant instructional services to 
students with physical disabilities or in emotional 
crisis. The services provided are set forth in §F(2) and 
(3) of this regulation. 

(2) Instructional service is provided to a student who 
is being maintained at home or in a hospital for purposes 
of convalescence or treatment, and who Is restricted by a 
physician for reasons of physical health from attending a 
school-based program. The period of time this program 
will be provided shall vary with the severity of the 
medical restrictions. 

(3) Instructional service is provided to a student in 
emotional crisis who is being maintained at home or in a 
hospital, and is available only on an emergency basis. 

This service may not exceed 60 consecutive school calendar 
days, minimum of 6 hours/ week, pending placement in an 
established educational program, unless pursuant to an 
approved individualized education program. 

(4) Early childhood programs are designed to provide a 
program of educational intervention directly to the 
students with disabilities from birth through 4 years old, 
to the parent, or both. Levels of service as delineated 
above shall be available as appropriate. In addition, 
parent-infant programs using itinerant personnel may be 
provided. The itinerant teacher serves as a resource to 
the parent in suggesting activities which would enhance 
the student's development. The maximum case load for 
parent- infant service is 10 families to each full-time 
equivalent professional. 

.11 Programming — Modifications. 

If modifications, such as supplementary aids and 
services, to the regular education program are necessary 
to ensure the student's participation in that program, 
those modifications shall be described in the student's 
individualized education program. 

.12 Nonpublic Placements. 

A. Applicable Law. The placement of students with 
disabilities into approved nonpublic special education 
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programs shall be in accordance with Education Article, 
§8-409. and Article 49D, §§13 — 20, Annotated Code of 
Maryland, and the requirements of this c ^Pj- e ^ v ' 

Placements are for a period of not more than 1 year, 
ending June 30 of each year and shall be reviewed 

annually. 

B. Student Eligibility Criteria. A student with 
disabilities may be considered for nonpublic placement 
when the: 

(1) Student is determined by State-approved local 
school system procedures to be a student with disabilities 
who requires Intensity V or VI services; 

(2) Responsible local school system or State and local 
agencies, or both, singularly or in combination, cannot 
offer the appropriate special education and related 
services required to provide an appropriate program for 
the student ; and 

(3) Student is being recommended for placement into an 
aDDroved nonpublic special education program that is 
appropriate to the student's verified educational needs 
and in the least restrictive appropriate setting. 

C. Procedural Safeguards. Local school systems which 
place students in approved nonpublic special education 
programs shall ensure that the students have all the 
rights they would have if served by the local school 
system , including procedural safeguards with respect to 
identification, assessment, individualized education 
programs, and placement. 

D. State Approval Required. 

(1) If a nonpublic placement requires a State 
contribution under Education Article, §8-417 . 3 (d) (2) , 
Annotated Code of Maryland, the State Department of 
Education shall approve: 

(a) The nonpublic special education . P r ?f ra ™|„ Y . aiii . 

(b) The placement of the student into the program, 

(c) The cost of the program; and 

(d) Amounts of payment or reimbursement. 

(2) If a nonpublic placement is recommended ° r , ^ 

requested after the beginning of a year and would require 
an additional State contribution under Education Article, 
§8-417 . 3 (d) (2) , Annotated Code of Maryland, or if the 
annual cost of tuition would require a State contribution, 
the placement is subject to State Department of Education 
approval in accordance with Education Article, §8- , 

Annotated Code of Maryland, and this regulation. 
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E. Program Approval Criteria. 

» »• 

r» Meets the requirements of COMAR 13A 09 09 irr 

and D regarding certif Nation of personnel; B 

^ M f® ts the requirements of COMAR 13A 09 oq ?n 

and B regarding the school day and yearTand 

(d) Has written policies and procedures for: 

Participating in the development of an 

system ^which e referred i the P studen t W f or ^LeSent ~S ° 01 

indivTdn T 1 ° t ^£ y '*'2 g th ® local school system if the 
a ln |^^ 1 ir^l^°Sn§ r ° gra “ " eeda t0 ^l sea after 

notifying' ‘Si ^caj^oof 

crwarJfJ *2 out-of-state nonpublic school offerina a 

if 

the Still 2Su S ca i t!oSr^ a L?fS h % t j“\K°Ic r ^o? P ?s r °^ d a^ d; 

srsasr* 

regulation : exce ^ >t as Provided in §E(2) (c) of this 
, B(i n }£) Meets the requirements of COMAR 13A 09 oq i«r 

ig ? fi 

certification of personnel; and located for 

in §E(i?(d? a |f W Sis e ?egSlatiln. and procedures as specified 
F. Home Circumstances. When it has been determined by 
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the Admission, Review^ and D student should not 

basis of verified evidence' system special 

attend the a PP r ° pr £ a *® ?he condition of the 

education program becaus t v. e public agency may . 

student * s home circumstance Student P in an alternate special 
approve the placement ^ a Jtudei nt in student , s family 

education program in cooperation ^ respon sible for 

and the appropriate State or ioy reimbursement of 

the student's care and may author iz thc amount 

the cost of the educat: ion P£°^ choo ? pr0 gram the student 
equivalent to the cost nvina at home. The local 
would have attended while 1: ^JJ^nent of Education shall 
school system a J d 0 | h ® J^iocal and State agencies to 

provid^any^additional^funds for the placement. 

G . Procedures . 

(1) Applications for approval of nonpublic g^rtmSnt 

shall be made on £°5“® dSfumehtation required by the 

of Education. The f °^J tion a shall be forwarded by the 
State Department of Education s Depa rtment of Education 
local school system to the State uep local school 

together with the recommendati < ot state Department 

system and ^S^5Sl P SSS?5ystJ» shall notify the 
of Education. The local + i nn _ and the identity of all 
parents of these recommendations^nd of EduC ation, 

documents supplied to the State uep Qf all 

and shall supply t 5 e H 52 «Sents upon request, at actual 
recommendations and docum 'state Department of . 

cost. Parents “^^“PP^.^Ichool system , with additional 
Education through th . if thev wish to do so. 

information or documentation if tney wx* 

,2) Local school systems shall notify parents of their 

hearing “ghts under this e |^«f^S? e d? parents shall 
.14 and .15 of hearing under Regulation .14 

be entitled to a local ct to recommendations or . 

of this chapter, Y lth . r ® svstem regarding nonpublic 
decisions of the local school ■^J“ e i® 9 sh all be subject 
placements, but the nonpub P state Department of 
to approval or disapproval by the scare u leyel 

Education under this F®9 ula a re?lts may request that forms 
hearing is not requested, P a £®j£| deddirectly to the State 
and documentation shall be forwa disapproval by the 

Department of Education appr ?£e decision? of the State 

Department under this se ^J? n . to nonpublic 

Department of Education w £ p SU bject to a State level 

placements under this section s^ this chapter, 

whether Ifno“tht was preceded by a local level 

hearing. 

(3) The disapproval of a nonpublic placement that 
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.13 Prior Notice and Parent Consent. 

estabU^rir’assure"^!? iito5tS%t?8ii2fStlS and 

§ i£^ e ?r^ 

pr!ir P 5ji?tefiotice A wgen 1 tSe a I|e^ y ? ha11 9lVS the P arents 

^TS^KSfeaSSH*- 

^Mfissaissr* 

C. Content of Notice. 

the following 6 Und<Sr IB ° f this elation shall contain 
^ a i A fu ^ explanation of all of the DrocpHnrai 

sspes^a^as: era S- •» 



meetings (ll) BG accom P anied by other persons during the 

SSrtf'^^SESSa » 

§ons2St n ii.nS? pJoiile™ 6 ° f the P roc ^ureI tLt apply if 

individualized R education C program^ he student ' s 

student at V the b cai2nf?o independent assessment of the 
considered b v tK ® x Pense and to have the results 

by the Admission, Review, and Dismissal 




32 



111 



Committee, obtain an independent assessment at 

expense, IV ^e P f; ent ^■g-jg&'SoKiSS? %%2* 

assessment !fS»i^ f £ fot rJfe* » 
the independent assessment if it obtains a ravoiraox 

hearing decis i°£ iamine the student -s education records, 
anc ^ (viii) Request a due process hearing# 

by the'^if 

dlscr^ption°of d any 5$K!5 Se^l^aglS^Sonsidered 
and the reasons why those options were re^ec 

(c) A description of each assessment procedure, 
test, record, or^eport the system used as a basis for the 
action proposed or refused, 

(d) A description of any other factors which are 
relevant to the action proposed or refused, and 

fel A copy of the proposed individualized education 
program when procedures in.§E of this regula ion 
implemented . 

(2) The notice shall be: 

(a) Written in language understandable to the 
general public; 

(b) Provided in the native language £ he 
other mode of communication used by the PJF* n *' J££ ess 
is clearly not feasible to do so, and lf Jhe native 

language or other mode of communication Q u Al1 ^take steps 
Sot a written language, the public agency shall take steps 

to ensure that: 

(i) The notice is translated orally or by _ other 
means to the parents in their native language or other 
mode of communication's un(Jerstand the conten t of the 

notice, and There is written evidence that the 
reguirementsHn T §0(2) (b)7i) and (ii) of this regulation 
have been met. 

D. Parent Consent 

(1) Public Agencies shall obtain prior consent by the 
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P^ent or Parents before conducting an assessment 
?£??????* U ? de ? ^^tion .05C or D of this chapter 
Placing a student in special education, or 
initiating a change in the student's individualized 
education program or placement. 

(2) "Consent" means that the parent: 

. ( a ) Jas been fully informed in a timely fashion of 

is 1 soMht“ a ii°thi e n^«!!j. t0 *5? activity for which consent 
of communication? P S natlVe lanquage ' or other mode 

(b) Understands and agrees in writing to the 

of . the activity for which the parent's 
sSrf S ??!ti S fh° U9ht ' and bhe consent describes that activity 
tS whoS? a£d e reCOrds ' lf any ' which wil1 be released and 

(c) Understands that the granting of consent is 
any U time^ ^ the Part ° f the pa?ent and >«y bS S5oSd at 

(3) When parent consent is not provided, the 
procedures in §E of this regulation apply. 

E. Procedures when Parent Consent is not Provided. 

(1) A public agency shall request a local due process 
"° tify the parent of the request wSe? the 

(a) Gives written notice refusing consent to an 

olac^meni^' an in i tial individualized education program or 
°f a chan ge in an individualized education 
program or placement; or 

an inii?ii DoeS n0t r f s P° nd to 3 written request to conduct 
ertnl2lTl al assessment or an initial individualized 
education program or placement. 

ar-Mnn^ *K ar l n9 ? fficer shall review the proposed 

ac£tn£‘ 1 -hf th ® faring officer approves the proposed 
action, the public agency shall notify the parents of the 

will S be n iSJl? the . Parents when the proposed action 

iiii‘emenioH lem f nted ‘ The P ro P os ed action shall be 

from the^atS of S ?h2 e n tl ? a " 30 days or la ter than 45 days 
rrom pne date of the decision unless the parent files an 

appeal under Regulation .15 of this chapte? 

parent does not respond to written notice 

rlvisl ^ b imnle^n? y to h condu ?t a reassessment or ^ 0 n0tlCe 
fnni^-° r lm P lement a change in an individualized 
education program or placement, the public agency shall 
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?he notiSe shall“?o?ide the parents 20 school days to 
anneal the proposed action. The proposed action shall he 

i£plemented P by the local school as soon *® PJJJJ^than 30 
following the 20-day appeal period, but not later than 
school days from the date of the notice. 

.14 Due Process Hearings Local 

A. A parent or a public »9«<* “L i^iot a e JalwtiSn, 

rllirsSf - 

sSSSsse ^-s^^FsaF 8 *- of 

anniirable federal law. Education Article, 5® 4io, 

Annotated Code of Maryland, and this regulation when 
request is made in writing for a due process hearing. 

b The parents shall have the right to inspect and copy 
at reasonable times, both before any hearing and . 

bSKd, and luch other relevant records pertaining to the 
proposed action. 

C. A party to a hearing has the right to: 

(1) Be accompanied and advised by counsel and by 
individuals with knowledge or training with respect to 
problems of students with disabilities; 

(2) Present evidence and confront, cross-examine, and 
compel the attendance of witnesses. 

D. A parent has the right to obtain a ” i J^®P®P„® n i n 
assessment of the student, the expense to be borne in 
accordance with applicable federal regulations. A P 

i n has the riaht to obtain independent assessment at 
orivat^expense. The Results of these assessments shall 
be considered by the public agency in any Pj a ® e jj^ring 
decision and may be presented as evidence at a hearing 

under §H of this regulation. 

•p mw _ nublic aaency shall provide to the parents, on 
request? !nfiraat?oS Lout whSre an independent assessment 
may be obtained. 

f The public aqency shall inform the parent °?_ a ”Y f JJ® 
or F iow-cost 1 egal^or Sther relevant services available in 
the Sea including information regarding possible 
reimbursement of attorneys' fees incurred as a result of 
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due process hearings or court action. 

<3. A parent may be reimbursed for attorneys' fees under 
0 ?s!ct"§X 415 ^f (J"?® 8 ' in accordance with federal law, 20 

H. Hearing Requirements. 

be conducted 1 St S a h ?i'2e P ^ Ua ? t t0 these regulations shall 

the oSrent and a ? lace reas °nabl Y convenient to 

me parent and student and in accordance with the 

requirements of this section. 

(2) The parent has the opportunity to present 
competent and relevant evidence, inclSding P b!t nit limited 

t * ie results of independent assessments, both in 
documentary form and through witnesses. The public aqencv 

to * ear the responsibility fo? ar£ fell Y 

except as ISoSiSfn*? f ?£ evaluati °n? or representation 
P *°X lde ? these regulations and under 

eltablishedpolicj.” a " d re 9 ulations and locally 

( 3 ) Procedures shall be adopted affordinq the parent 

SSlSSS t S 1 S. t Su£?K ire the at S enda nce and telt?mon? of 
d??oS^ e u««,°f S he P 1 ^ 1 * 0 agency and witnesses who may have 

Inre q u i r in g %^l?Jeer?f t es t i?J, S pa^Us°L t ?L i hSrS g 

the re!ula r C duties r of 1 enplo y ees^ ni * lng interfa «nce with 

rmd»c>if lv.^^a-^ >aren ^ shall be afforded the opportunity to 
question witnesses called by the public agency. ^ 

(5) An individual who was directlv resnoncihia 

?S?nSh2H at s 0n •?? th S P r °P°« d ad ?ionT o? S 5SS S has e f ° r the 

sl gnificant advice or consultation in reference 
the reGOMiendation, may not serve as a hearing officer 

^?H5* r , of . a ?? earin 9 P anel - The hearing office? or 
included on the hearincr oanel ho 

knowledgeable in the fields 2nd a?la§ Sf kiSittcance to 

Pursuant a to°th..f eVleW i °£ • the student - A hearing conducted 
individual? th regulations may not be conducted by an 

involved M 

reguiMa^M^ £ open?** JSi'Xo^pK 



shall be identified for the record at the initiation of 
the hearing. Parents have the right to have their child 
attend. Upon request by either party, the hearing officer 
shall administer oaths to all witnesses. 

( 7 ) The public agency shall arrange for a written or 
electronic verbatim record of the hearing to be made 
available to the parent at no cost. 

(8) The decision of the hearing officer or panel shall 
be based on the testimony and documented information on 
the record at the hearing before the hearing officer. 

(9) It is the initial responsibility of the party 
proposing any action to present evidence which supports 
its appropriateness . Evidence opposing the action shall 
then be presented. The public agency has the 
responsibility for explaining the initial placement 
recommendation. A placement is considered appropriate if 
it provides special education and related services which. 

(a) Are provided at public expense, with public 
supervision and direction, and without charge; 

(b) Meet the standards of the State Department of 
Education; 

(c) Are provided in conformity with the 
individualized education program; 

(d) Meet the educational needs of the student; and 

(e) Cannot be provided satisfactorily in a less 
restrictive environment with the use of supplementary aids 
and services. 

(10) The hearing officer or panel may request an 
independent assessment, which is at public expense 

(11) A party has the right to prohibit the 
introduction of any evidence at a hearing that has not 
been disclosed to that party at least 5 days before the 
hearing. 

I . After a hearing has been requested and held in the 
manner provided, the parents and their counsel or 
representative of record shall be informed in writing of 
the final decision, including a statement of the finding 
and conclusions upon which it is based. The findings n 
conclusions in any placement decision shall: 

(1) Specify the nature and severity of any 
disabilities the student has; 
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(2) Specify any special educational needs the student 
has as a result of those disabilities; 

(3) Specify any modification of the student's 
individualized education program required to provide the 
student with an appropriate program to meet those needs, 
pursuant to §H(9) of this regulation; and 

(4) Identify a placement that will provide the student 
with the required appropriate program. 

J. Right to Appeal. The parent shall also be informed 
of the right to appeal, and the procedure for taking that 
appeal to the next highest authority. The hearing shall 
be held and the decision shall be made and written notice 
of it provided within 45 calendar days from the request 
for the hearing. The hearing officer may grant a specific 
extension beyond this time period at the request of either 
party, but the time ma not be extended beyond 60 days 
unless good cause is shown. 

K. When a hearing is requested concerning a proposed 
individualized education program or placement and the 
student is at the time enrolled in a free educational 
program, the public agency may not effect any change in 
the student's individualized education program or 
placement while the hearing is pending without the consent 
of the parent. The decision of the hearing officer or 
panel shall be implemented as soon as possible but not 
later than 30 school days after the decision, provided 
that during the pendency of appeals pursuant to Regulation 
• 15B and K of this chapter, unless the public agency and 
the parent otherwise agree, the student shall remain in 
the then current educational placement of the student. 

L. When a hearing is requested concerning a proposed 
placement action and the student is not currently 
receiving free educational services, the student shall be 
placed immediately if the parents consent, and a special 
expedited hearing schedule shall apply. In these cases, 
the hearing shall be held within 20 calendar days of 
request of the hearing, a written decision shall be issued 
within 15 calendar days of the hearing, and the decision 
shall be implemented within 15 school days of the decision 
unless specifically stayed pending appeal or otherwise by 
the hearing officer or panel, provided, that during the 
pendency of appeals, unless the public agency and the 
parent otherwise agree, the student shall remain in the 
student's then current educational placement, or, if the 
student is not yet receiving free educational services 
either because the parent did not consent to immediate 
placement pursuant to this section or for any other 
reason, the student shall be placed in the local public 
school program until all these appeals have been 
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concluded, if the parent consents. 

M. In a disciplinary case initially deemed to warrant 
suspension or expulsion pursuant to Education Article, 
§7-304, Annotated Code of Maryland, the procedures in COMAR 
13A.08.01.il shall be followed. 

N. The public agency shall forward a copy of the local 
hearing decision to the State Department of Education 
within 30 days of receiving the final decision. 

O. if either party appeals a local hearing decision, the 
public agency shall submit five copies of the entire 
hearing record, including the written or electronic 
verbatim record of the local hearing, to the State 
Department of Education. 

.15 Due Process Hearings — State. 

A. When all local procedures for providing special 
education programs for a disabled student by the public 
agency have been exhausted, the public agency or the 
parent of the student may request in writing from the 
State Board of Education a review of the case as it 
related to the identification, evaluation, or educational 
placement of the student or the provision of ® „_ t 

appropriate public education to the student. Any 
for a review shall be made within 30 calendar days of £he 
mailing of the final decision to the party appealing the 
decision. Hearings regarding State De P a ftment ° f . ate 
Education approval of nonpublic placements shall , .. 

at the State level, contents of notice requirements shall 
be as described in Regulation .13 of this . chapter . The 
procedure established here shall be administered by the 
State Department of Education in accordance with Education 
Article, §8-415, Annotated Code of Maryland. 

B. Upon receipt of a written request for review, the 
State Department of Education shall provide an official 
application to the parent or public agency. 

C. Review Hearing. 

(1) The decision of the State Hearing Review Board 
shall be rendered not later than 30 days after the 

of the written request for the hearing. The State Hearing 
Review Board may grant specific extensions of time beyond 
the 30 day period by the time may not be extended beyond 
60 days unless good cause is shown. 

(2) The notice of the hearing shall include the time, 
date, and place at which the review hearing will occur. 

If the review hearing involves oral argument or testimony, 
the hearing shall be conducted at a time and place 
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reasonable convenient to the parents and student involved. 



considered 



D. A parent has the right to inspect and codv at 

ti " es ; all records of the state amPpublic 

2?i1df£t- bs f g ® 1 ? ts a ? d employees, pertaining tothe 

bv th2 t Q<-i?S 1 H din 9 al i d ?cuments which will be consi 
£>y the State Hearing Review Board. 

0 _ E *a.J *?as ? he ri 9 ht to be represented by counsel 

processf lndlvlduals at an y stage during the hearing 

reouests i ?L S |? a11 • be £ losed unless the parent 

£ h f£ the hearin 9 be open. Those present at the 
request of the parent or the public agency shall be 
identified at the initiation of the hlarSg? A oa?ent has 
the right to have the parent's child attend! P has 

G. Formal Hearing Procedures. 

state . Hearin 9 Review Board, at the scheduled 
and Pl a ? e f ma y hear testimony from either of 
t !! e i P a ^ tles pertaining to issues before it. Each side 
shall be afforded a reasonable time to present its JaJe 

B?a?d r «S?f t party, the StateHearing Review 

Board shall administer oaths to all witnesses. 

shall 2 be T hJ<=fH C «« i ?K 3 he state Hearing Review Board 

at tte Itatl heSiSS 6 lnf0n ” atlon presented on the record 

A par £ y to the hearing has the opportunity to 
present competent and relevant evidence, both in 

ftt2Sd^ ry ? nd through witnesses, and to require the 

» e ^rif^e"^a^l to ° Wledge to t " B 

ODDor? an ^t^ >P t^i bbe ®?®s* 1 and i s|[ a ll S be* l affofded^the OIn ^ >e ^ tha 
bv^he^tat^S qu ® stl ° n and cross-examine witnesses called 
the hJaling 6 Hearln9 ReVleW Board or an V °ther party at 

of anv’eviH^nno U? s t t“ e r ^ ht to prohibit the introduction 
a ^y evidence at a hearing that has not been disclosed 
to that party at least 5 days before the heSSng d 

availabiA r a? S ^ ipti ? n f of w the proceedings shall be made 
davs rLS~?« £ os V° the parent within 45 calendar 

e.£ 5 transcr iptions shall be made in 
writing to the State Superintendent of Schools. 

H. State Hearing Review Board Membership. 
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(1) An individual may not serve as a member of the 
State Hearing Review Board who: 

(a) Is a member of a public agency or an employee of 
an agency involved in the education or care of the 
student, a full-time employee of the State Department of 
Education, or a member of the State Board of Education; 

(b) Has participated in the previous assessment, 
evaluation, provision of educational services, or in the 
decision process to deny services made by the public 
agency ; or 

(c) Has an interest conflicting with objectivity. 

(2) The hearing review board shall consist of not less 
than three persons. 

(3) The chairman of a State Hearing Review Board shall 

be: 

(a) Knowledgeable in the field of special education; 

and 

(b) Appointed by the State Superintendent of 
Schools. 

I. The State Hearing Review Board shall: 

(1) Examine the entire hearing record; 

(2) Ensure that the procedures at the local hearings 
were consistent with the requirements of due process; 

(3) Seek additional evidence if necessary; 

(4) Have the authority to confirm, modify, reject, or 
prescribe alternate special education programs for the 
student based on the record before the State Hearing 
Review Board. 

J. The State Hearing Review Board has the authority to 
require a complete and independent assessment, evaluation, 
and determination of educational programs by 

persons, the cost of which shall be paid by the State 
Board of Education. 

K. A final decision shall be rendered by a majority of 
the State Hearing Review Board members. The decision 
shall specifically enumerate the findings and conclusion 
of the State Hearing Review Board. The chairman shall 
report the decision in writing, signed by the members of 
the State Hearing Review Board, to the State Department of 
Education. The decision shall be mailed to each of the 




41 



120 



P ar "ti es within the timelines prescribed in §C(a) of this 
regulation. 

L. The State Hearing Review Board decision is final 

unless a party brings a civil action. ' 

M. An appeal of the decision of the State Hearing Review 
Board may be made to the circuit court for the county in 
which the student resides. An appeal may also be made to 
a district court of the United states without regard to 
the amount in controversy. If the decision of the State 
Hearing Review Board is not fully implemented, the 
aggrieved party may enforce it through a proceedinq in the 
appropriate court. 



N. The State shall, after removing personally 
identifiable information, transmit to the State Advisory 
Committee the decision of the hearing officers or panel 
and also make decisions available to the public, in a 
manner consistent with State and federal confidentiality 
requirements. 1 

.16 Parent Surrogates. 

A. Education Article, s8-414, Annotated Code of 
Maryland, requires that parent surrogates be provided for 
students under certain circumstances. Public agencies 
responsible for providing special education services to 
students with disabilities shall establish and maintain 
policies and procedures for the recruitment, training, 
assignment, and reimbursement, if necessary, of parent 
surrogates consistent with this regulation. 

B. Definitions, in this regulation, the following terms 
have the meanings indicated: 

non! 1 ! " Parent " means an individual defined in Regulation 
•028(5) of this chapter. For purposes of this regulation, 
parent 1 does not include a parent surrogate. 

(2) "Parent surrogate" means a person who is appointed 

by the State Superintendent of Schools to act in place of 
a parent of a student in the educational decision-makinq 
process. r 

(3) "Reasonable efforts" to identify and locate the 
parents means contacting the agency with responsibility to 
care for the student, known relatives of the student, and 
other persons interested in the student. 

"Unavailable” means that a public agency, after 
r ? a fK nat>le e ^^ or “ ts » cannot locate the physical whereabouts 
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(5) "Unknown" means that a public agency, after 
reasonable efforts, cannot identify the parent. 

(6) "Ward of the State" means a student for whom a 
State or local agency or official has been appointed legal 
guardian, or who has been committed by a court 
competent jurisdiction to the legal custody of a State or 
local agency or official with the express authorization 
that the State or local agency or official make education 
decisions for the student* 

C. Student Eligibility Criteria. A public agency shall 
reguest that the State Superintendent of Schools appoint a 
parent surrogate to represent a student in the special 
education decision-making process when the student is 
under 21 years old and has been determined through 
appropriate procedures, pursuant to Regulation .05C of 
this chapter, to be disabled and in need of special 
education or is believed to be disabled and in need of 
special education, if the: 

( 1 ) Student is a ward of the State; or 

(2) Parents of the student are unknown or unavailable. 

D. Application for Appointment of Parent Surrogate. A 
request to the State Superintendent of Schools for the 
appointment of a parent surrogate under §C of this 
regulation, shall include: 

(1) The name, date of birth, sex, legal domicile, and 
present residence of the student; 

(2) A statement that the student is eligible for the 
appointment of a parent surrogate in accordance with sc or 
this regulation; 

(3) Documentation, as applicable, of the efforts made 
to identify the parent if unknown or to locate the parent 
if unavailable; and 

(4) The name and qualifications of the proposed parent 
surrogate who the public agency considers to be qualified 
to represent the student in the educational 
decision-making process. 

E. Parent Surrogate Qualifications. 

m The public agency requesting the appointment of a 
parent surrogate shall ensure that the individual proposed 
has: 

(a) No interest that conflicts with the interest of 
the student to be entrusted to that person ; and 
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(b) Knowledge and skills that ensure adeouate 
representation of the student. ^ 

e n e „i.fLI rain i ng in the knowledge and skills necessary to 

re P rese ntation of the student shall be 
PF° vld ®f. to the proposed parent surrogate, if needed, by 
the public agency making the proposal? y 

(3) A parent surrogate may not be an employee of a 

lSiiSt^ e ?S y ^^° 1Ved i n the education of the student 
entrusted to that parent surrogate . 

F. Appointment of Parent Surrogate. 

a public agency files a request for the 
appointment of a parent surrogate, the State 

if P the n ^unpHntoL SC f°^ S ^ shal i appoint a parent surrogate 
lr tne Superintendent finds that the: 

Student is eligible for the appointment of a 
and surrogate in accordance with §c of this regulation; 

(b) Proposed parent surrogate is qualified to 

5® py ®;! en ^ the st )? dent the educational decision-making 
process in accordance with §E of this regulation. 9 

th*> State Superintendent of Schools finds that 

Mrent U cnrL 1S *. n0 ^ eligible for the appointment of a 
Kf o fc su ?rogate in accordance with §C of this regulation 
aopnrv* ) nf 1 ?h^ nd ^ t shall notify the requesting public 
g y of this finding and specify the reasons m writing. 

.. the State Superintendent of Schools finds that 

surrogate is not qualified to 
represent the student in the special education 

reaulat?on a oi n ?K ?r ° CeS f • in accordan ce with §E of this 
regulation or this section, the Superintendent may: 

„ Reguest the public agency to propose another 

surrogate who is qualified; or 

qualified. SeleCt and appoint a Parent surrogate who is 

f inai 4 coTl!!U^ tate Superintendent of Schools shall make a 
in re 3 e ?tion of a parent surrogate within 

inr'fnrt!!c ! a f ter £ uperintendent receives a request which 
includes appropriate eligibility documentation? in 

agency?” 06 Wlth §D of this regulation, from a public 
G. Term of Appointment. 
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(1) Once appointment is approved by the State 
Superintendent of Schools, the student entrusted to the 
parent surrogate shall be represented by the parent 
surrogate in the special education decision— making process 
until the student is no longer in need of special 
education or until the parent of the student resumes 
responsibility for representing the student in the special 
education decision-making process. 

(2) A parent surrogate may resign at any time and 
shall give the public agency sufficient notice so that a 
new parent surrogate may be appointed to represent the 
student. 

H. Termination. 

(1) A public agency may request the State 
Superintendent of Schools to terminate the appointment of 
a previously assigned parent surrogate if the public 
agency determines that the parent surrogate: 

(a) is not properly performing the duties of a 
parent surrogate; or 

(b) Has an interest that conflicts with the interest 
of the student entrusted to the parent surrogate. 

(2) When a public agency requests that the State 
Superintendent of Schools terminate the appointment of an 
individual as a parent surrogate, that agency should state 
the reasons for the action and submit the name and 
qualifications of another individual who is proposed to be 
assigned as the new parent surrogate. 

I. Immunity From Civil Liability. 

(1) A parent surrogate is not liable to the student 
entrusted to that parent surrogate or to the parent of the 
student for any damages that result from acts or omissions 
of that parent surrogate constituting ordinary negligence. 

(2) This immunity does not apply to liability covered 
by any applicable insurance, to the extent of that 
coverage, or to acts or Omissions constituting gross, 
willful, or wanton negligence. 
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Regional Resource Center 
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Regulatory Guidance Letter 95-001 

SCHOOL DISTRICT’S RESPONSIBILITY FOR RESIDENTIAL COSTS 
^OO 1,01 PLACEMENT -THE STATE'S ROLE 

QUESTIONS SOURCE: John Mattson, Ph.D., Chairperson, Educational 
Service District 123, Special Education Directors 

CITED CODES OF FEDERAL REGULATIONS: 

5ui r . fR 6300.403 . M CFR S300-45Q , 34 ^3 . Q0-45 2 



T What is the responsibly q/ a l ocal school etottctgr resaenm coso~ 
' fcrSi dents placed at a residential treatment fadmylm orautof 
state), if the school district has not been involved in the placement 

decision? — — ~ 



•Response t9 Question: 

responsibility . . referral to appropriate district personnel 

Shoo'd be a m“de°D^trtS d do have responsibility for proving genuine 

{or pupation in an^ services for students placed in 

private schools by others (34 CFR §300.452). 



2. mat is the responsibility oj a local school 

lor students placed at a residential treatment facility (in or aid of 
stateMftfS school district is orcanprovide an appropriate educational 

the student bidplnc^nt is maderepardless? 1 



ftpgpnnse to Question: 

^ ..p.Hnn one would also be true for this question. If the 

S^e'ome ^g1g»e^e^ d ed^t^^^ &* «“■ as a 
unilateral placement. 




Respond la Question: 

state, d S^r-^Spcn^ 

tf SSdiild by another state ^enoy constitute a •unilateral 
placement’ rather than a district placement? 
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WAC 392-172-220 Contractual services. (1) School districts, severally. 

or jointly, shall he authorized to: •* 1 ;* • • s , 

(aj E n ter into inter district agreements with another school district (sj 
pursuant to RCW 28A335.160. 28A225.250, 28A225.260, and chapter 392- 

135 WAC; and _ . _ 

(b) Contract with nonpublic and public school agencies for special 

education and related services for special education students if the school 
district establishes that it cannot provide an appropriate education for the 
special education student within the district or another school district. 

(2) In the case of a cooperative delivery of services by a school district to 
a special education student at a center for the furtherance of research and 
training in disabling conditions as established pursuant to RCW 28B.20.410 
through 28B.20.414, as now or hereafter amended, or other such centers as 
may be established at other public institutions of higher education, as defined 
in RCW 28B.10.016; the school districts and other public agencies shall 
establish that the parentis) or adult student has: 

(a) Given written approval for delivery of services to the student at such 
center despite the existence of an appropriate education for the student within 
the district or. another school district; and 

Cb) Has agreed that such delivery of services would equal or substantially 

equal the services available in the school district. 



[Statutory Authority: Chapter 28A 155. 95-21-055 (Order 95-11). § 392-172' 
220, filed 10/11/95, effective 11/11/95.1 



WAC 392-172-222 Approval of aonpabUc and public school agencies. 
A school district or other public agency shall neither provide a student with 
services in a nonpublic or public school, agency nor award a contract to a 
nonpublic or public school agency until' the nonpublic or public school agency 
has beenCapproved by the state board of education. Approval of such agencies 
shall be made in accordance with the following procedures: ? 

(1) .The school district or other public agency shall establish that all 
requirements imposed by this chapter for contracting with a nonpublic or 
public school agency can be met and shall forward the nonpublic or public 
school agency's application to the superintendent of public instruction or 

(2) The superintendent of public instruction or designee shall recommend 
approval or disapproval of the agency to the state board of education; and 

(3) The superintendent of public instruction or designee shall notify the 
requesting school district or other public agency and nonpublic or public 
school agency of approval or disapproval. 

[Statutory Authority; Chapter 28A.155.* 95-21-055 (Order 95-11), § 392-172- 
222. filed 10/11/95, effective 11/11/95.1 
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[Statutory Authority: Chapter 28A> 155. 95-21-055 (Order 95-11), § 392-172- 
224. filed 10/11/95, effective 11/11/95.] 

WAC 392-172-226 Residential educational services. If file delivery of 
services in a public or private residential educational program is necessary to 
provide special education and related services to a special education student, 
the program, including nomnedical care and room and board, must be at no 
cost to the parents of the student Nothing in this chapter relieves an insurer 
or similar third party (public or private) from an otherwise valid obligation to 
provide or to pay for services provided to a special education student. Nothing 
is this chapter relieves any participating agency of the responsibility to provide 
or pay for any service that the agency would otherwise provide to any special 
education student who meets the eligibility criteria of that agency. 

[Statutory Authority: Chapter 28A. 155. 95-21-055 (Order 95-11), § 392-172- 
226, filed 10/11/95, effective 11/11/95.] 



Private Schools Provisions 



WAC 392-172-228 Out-of-state agencies. In the event the resident 
school district or other public agency is unable to contract with another 
district or other public agency, or a nonpublic agency, or an appropriate state 
agency, the district or other public agency may contract with an out-of-state 

educational program. , , 

Contractual arrangements for an out-of-state educational program must 
be approved by the superintendent of public instruction or designee prior to the 
placement of the students in that program. The school district or other public 

agency shall be responsible for. . .... 

(1) Determining that no appropriate in-state service option is available 
and for making the decision that the student should be placed in an out-of- 

state program; . . 

(2) Determining that the out-of-state educational program is 
appropriately licensed or approved by that state's authorities and that the 
delivery of services will result in an appropriate education for the student; and 

. (3) ^Contracting with the out-of-state agency pursuant to the 
requirements of WAC 392-172-220 through 392-172-224. 

The school district or other public agency may petition file . 
superintendent of public instruction or designee for state and/or federal special 
education funds to provide an educational program with an out-of-state 
agency. 



,.*>-* i 



IStatutoiy Authority: Chapter 28A 155. 95-21-055 (Order 95-11), § 392-172- 
228, filed 10/11/95. effective 11/11/95.) >• 
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The district shall .neither place a student, .m a' nonpublic or public 
school agency nor award a contract to a nonpublic or public school 
agency until the nonpublic or public school agency has been approved by 
the state board of education. ‘ 

in the event the district within which a student with a .disability 
resides is unable to contract with another district or public agency, or 
a nonpublic or public school agency, or an appropriate state 
acency ' the parent (or adult student) and district may jointly petition 
the Superintendent o£ public instruction or designee for- state and 
federal special education tunds to provide an educational program with a 
public agency in another state or Canada, 

Contractual arrangements for an out-of-state educational program shall 

be approved by the superintendent of public instruction or 

prior to the student's -placement in that -program.- The district shall be 

responsible for: 

1 Determining that no appropriate in-state placement, option is 
available and for making the decision that the student should be 
placed in an out-of-state program; 

-> • n 0 i- 0 rfflinino that the out-of-state .educational program is 
dppropr iat ely licensed or approved by that state's authorities 
!hd that placement will result in an -appropriate education for 
the s.tudent; and 

3. Contracting with the out-of-state public agency. 

. if a student with a disability has a available and th e pa: rents 

-choose to place the- student in a private . school or . w; U; y. t n, e 
n • not reauired by this section- to P^Y for the 

Disagreements between a parent and .the _ °^^ fc ct: ai ^^g d ^J st ion 
SriiSncS to the due process- procedures 

of this section. 

Resldent ^l Placements. 

If placement in a public or private e f 0 t g 0 r£ ^ student^wi^h^ 

provide speciail education ^ n< ^. re ^® dica n _ are an d room end board, 
disability, the program. Nothing, in this 

must be .at no cost, to the P a ™”. ihlrdnirtv 't rO^'an otherwise 

section relieves an insurer or s ^t far ^e^i/es provided ’to a student 
valid obligation to provide or co f °ti|n^eli«ves any participating 
with a. disability. Nothing in . rf i?Svide for' any service 

tlSc^he^Sblic ^gen^ would 5 otherwise provide to any special education 
s^dent wh^meetS eligibility criteria of that public agency. 
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INTERAGENCY AGREEMENT 
Between _ 

West Virginia Department of Education 
and 

West Virginia Department of Health and Human Resources 
Re: Students with Disabilities 



GOAL 



The West Virginia Department of Education (WVDE) and the West 
Virginia Department of Health and Human Resources (DHHR) enter into 
this agreement to ensure that: 

A. Each eligible school-age student with disabilities in the state is 

afforded the opportunity for a free appropriate public education 
and is also afforded those supportive services necessary to ensure 
the social, emotional, and physical development in accordance with 
West Virginia Board of Education Policy 2419: Regulations for the 

Education of Exceptional students ; 

B. The financial and human resources of the state are used in a 
coordinated and efficient manner in supporting the education and 
development of each eligible student with disabilities; and 

C. Each Agency can communicate in an effective manner and work 
collaboratively to provide services to all eligible school-age 
students with disabilities and establish specific agreements and 
procedures to carry out the responsibilities established in this 
Agreement . 

SCOPE AND DURATION 

This Agreement applies to both Agencies and all service providers 
and subgrantees which provide services to school-age youth with 
disabilities or supervise the provision of services, under the 
supervision or administrative control of any Agency. 

This Agreement is binding for the period beginning with the full 
approval of the FY 94-96 State Plan for Part B of the Individuals with 
Disabilities Education Act (IDEA-B) and when the Agreement is signed by 
each Agency, and ending with the submission of the FY-97 IDEA-B State 
Plan. The Agreement must be reaffirmed with the FY-97 submission of 
the IDEA-B State Plan or amended, as appropriate. Either Agency may 
propose an amendment to this Agreement . This Agreement may only be 
amended with the consent of both Agencies. 

BACKGROUND AND AUTHORITY 

Public Law 99-457 mandates that each state, as a condition of 
receipt of IDEA-B, develop and implement interagency agreements to 
define the financial responsibility of each relevant state agency for 
providing all eligible school-age students with disabilities the 
opportunity for a free appropriate public education and to establish a 
procedure for resolving interagency disputes regarding such 
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responsibilities. W Code §18-20-5 establishes WVDE's general 
administrative responsibility and authority for assuring the education 
of all eligible school-age students with disabilities in accordance 
with state and federal laws. 

In addition to the need for this Agreement created by law. 
practical problems confronted by each Agency in attempting to 
coordinate the provision of services to all eligible school-age 
students with disabilities necessitate this Agreement. Allocation of 
cost and direct responsibility for educational programming and the 
resolution of interagency disputes are fundamental to the consistent 
provision of quality services to all eligible school-age students with 
disabilities whose educational, social, and health care needs are often 
diverse. 

IV. PURPOSES 

The specific purposes of this Agreement are to: 

A. Identify the financial responsibilities of each Agency to support 
the provision of services to all eligible school-age students with 
disabilities. 

B. Establish formal procedures to resolve disputes over costs which 
may arise between agencies; 

C. Ensure the provision of services to all eligible school-age 
students with disabilities during the resolution of such disputes; 
and 

D. Require that all other sources of state and/or federal funds which 
could have been or were used to provide such services (e.g., 
physical therapy, occupational therapy, health care, diagnostic) 
prior to the passage of P.L. 94-142 in 1975 be used before IDEA-B 
funds are used to support the provision of such services. 

V. FEDERAL PROGRAMS COORDINATED BY THIS AGREEMENT 

The following federally funded programs are covered by this 
Agreement : 

A. Part B of the Individuals with Disabilities Education Act (IDEA-B), 
formerly Part B of the Education of the Handicapped Act, as amended 
(EHA-B) , and pertinent sections of the General Education Provisions 
Act ; 

B. Chapter 1 of The Education Consolidation and Improvement Act (ECIA); 

C. The Carl D. Perkins Vocational Education Act, as amended; 
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D. Title XIX of the Social Security Act. including the School Based 
MEDICAID program, the program of Early and Periodic Screening. 
Diagnosis, and Treatment (EPSDT) and the Intermediate Care Facility 
(ICF) program; 

E. The Maternal and Child Health and Handicapped Children's Services 
(CCS) operated under Title V of the Social Security Act; 

F. The Supplemental Security Income Disabled Children's Program 
(SSI - D) established by Title VI of the Social Security Act; 

G. Headstart Programs administered by the Agencies in this Agreement 
or their subgrantees; 

H. The Rehabilitation Act of 1973, as amended; and 

I. Title XX (social services programs) of the Social Security Act. 

VI. DESCRIPTION OF AGENCY PROGRAMS 

The following programs, which provide services to all eligible 

school-age students with disabilities in West Virginia are the subject 

of this Agreement: 

A. Department of Education (WVDE) 

WVDE, through participation in IDEA-B. has assured the U.S. 
Department of Education that it has established general supervisory 
authority over all educational programs administered within the 
state. “General supervisory authority" means that: 

1. all programs serving school-age eligible students with 

disabilities within the state meet all requirements of IDEA-B; 

2. all programs serving school-age eligible students, with 

disabilities within the state meet state standards; 

3. funds which support services to all eligible school-age 

students with disabilities, including state and local education 
funds, and funds under Title V, Title VI, Title XIX, and Title 
XX of the Social Security Act, will continue to provide any and 
all services provided by these funds prior to the passage of 
P.L. 94-142; and 

4. no program will alter the eligibility requirements for 
participation in federal, state and local programs in order to 
increase the financial responsibility of • agencies receiving ^ 
IDEA-B funds. 
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WVDE is also responsible for the administration of funds received 
under the Carl D. Perkins Vocational Education Act, which contains 
specific provisions requiring the participation of eligible 
school-age students with disabilities. 

B. Department of Health and Human Resources (DHHR) 

DHHR provides services to children with disabilities ages birth 
•through five years of age with partial support of these services 
provided with funds received under Title V of the Social Security 
Act (Maternal and Child Health) and under Chapter 1 of ECIA. 
Specifically, funds for preschool students in State Supported and 
State Operated Programs are granted through WVDE under Chapter 1 of 
ECIA (P.L. 89-313). 

DHHR has responsibility for the provision of services to infants 
and toddlers and their families as the designated lead agency under 
the provisions of the Handicapped Infants and Toddlers Program. 

DHHR has responsibility for the provision of residential and 
necessary support services to all eligible school-age students with 
disabilities in custody who must be placed in residential care 
facilities or alternate living arrangements (group homes, foster 
homes, private facilities in or out of the state) due to family or 
child welfare needs. Such placements or referrals for placement 
are made by courts of competent jurisdiction or by DHHR, itself. 
Presently, several out-of-state placements of eligible school-age 
students with disabilities are supported by DHHR. In a number of 
these cases, students have recently, or soon will be, returned to 
in-state programs. For students currently out-of-state to be 
returned to West Virginia, as well as in-state students who are 
referred out-of-county for placement, the residential placement 
decision must be processed through an Interagency Planning and 
Placement Committee (IPPC) or other interagency service plan 
meeting involving the agencies responsible for implementing the 
child and family's service plan. In the case of emergency 
placements where a student’s safety is at risk, DHHR agrees to 
notify the receiving county school district within 48 hours 
following the placement. In non-emergency placements, DHHR agrees 
to notify the receiving school district of intent to place as soon 
as the placement decision is determined, within a reasonable amount 
of time, prior to actual placement. 

VII. GENERAL SUPERVISION 

W V Code §18-20-5 establishes WVDE's general supervisory 
responsibility and authority for the education of all eligible 
school-age students with disabilities and to assure that their 
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education be in accordance with all applicable state and federal -laws. _ 
This supervision extends to all students regardless of their placement 
location. Additionally, WV Code S18-3-3 establishes the state 
superintendent's general supervisory authority of schools. W Code 
§18-3-4 documents the state superintendent of schools authority to 
enforce and give effect to all provisions of this chapter and to the 
provisions of any other general or special laws pertaining to the 
school system or of any rule or direction of the state board of 
education. . 

VIII. FINANCIAL RESPONSIBILITY 

The following policies and procedures shall be adhered to by each 
Agency : 

A. Financial Responsibility 

The method of administration and finance for any program may not 
limit the responsibility of providing a free appropriate public 
education. The financial responsibility of each Agency for the 
costs of special education and related services provided to 
eligible school-age students with disabilities shall be determined 
as follows: 

1. For any student determined to be eligible for special education 
and related services by a county school district, the county 
school district where the student resides shall have 

responsibility for making available the opportunity for a free 
appropriate public education unless : 

a. state law or action(s) of a state or federal court of 

competent jurisdiction or a signed interagency agreement 
assign(s) that responsibility to another state agency, 
local jurisdiction or service provider. 

b. DHHR places students out-of-state, and in making placement 

fails to consult with and assure agreement by the county 
school district that the educational placement is in a 
facility that has approvable status in the state in which 
it is located and that the school or facility meets the 

requirements of the Individuals with Disabilities Education 
Act. 

c. An out-of-state placement is court ordered. In cases such 

as this, DHHR will pay residential costs and WVDE will pay 

educational costs in approvable facilities. 
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2. DHHR will continue to be responsible for payment of educational 
costs for those students placed out-of-state prior to the 
enactment of this agreement . 

3. WVDE will be responsible for payment of educational costs for 

any additional students being placed out-of-state in approvable 
facilities following the enactment of this agreement and for 
assuring their education meets all state and federal 
requirements. . 

4. Neither WVDE nor DHHR is responsible for payment of costs if a 
parent(s) unilaterally places a student in a private facility, 
either in or out-of-state. In these cases, the parent (s) 
maintains responsibility for payment unless a hearing decision 
or court order directs otherwise. 

5. Neither participant in this Agreement shall alter or limit the 
eligibility of any student for participation or entitlement 
under any program administered by the participant as a result 
of the financial obligations imposed by P.L. 99-457 and 
participation in this Agreement. 

6. For purposes of carrying out their respective responsibility 
under Paragraph 1 of this section, all Agencies will take 
appropriate steps to ensure that services which were or could 
have been provided under the federal programs coordinated by 
this Agreement (as defined in Section V above) prior to the 
enactment of EHA-B (November 1975) will be provided to any 
eligible student. 

7. Each Agency recognizes the eligibility of county school 
districts to directly apply for and administer, through direct 
or contracted services, program funds as required under 
Titles V, VI, XIX and XX of the Social Security Act. Such 
application for "vendor" status under these programs would be 
subject to established state Agency procedures and standards 
for the granting of vendor status to any public agency or 
private organization in the state. 

B. Dispute Resolution 



WVDE and DHHR recognize the possibility that, during the 
administration of this Agreement, disputes might arise regarding 
financial responsibility for services to an individual student or 
group of students. It is mutually recognized that all attempts 
shall be made to resolve the dispute at the lowest level possible. 
It is recognized that a local education agency official and/or a 
local DHHR official (either official determined at the local level) 
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can bring an issue to the dispute resolution committee if 
disagreement arises. If a dispute cannot be resolved at the level 
of inception (Level I) both parties shall agree to send a written 
statement of the problem(s) causing the dispute to the Director of 
the Office of Special Education (WVDE) and to the Director of the 
Office of Social Services (DHHR) who shall jointly attempt to 
resolve the dispute (Level II). If the dispute cannot be resolved 
at that level, the Assistant State Superintendent (WDE) shall meet 
with the Commissioner of the Bureau of Human Resources (DHHR) to 
resolve the dispute (Level III). Any unresolved disputes at Level 
III will be referred to the State Superintendent of School (WDE) 
or designee and the Secretary of the Department of Health and Human 
Resources (DHHR) or designee for final resolution (Level IV). 



Upon the signature of the Chief Administrative Officer of each 
Agency in this Agreement, a representative(s) from each Agency will be 
selected and will cooperatively establish procedures governing its 
operation and the implementation of this Agreement. 



IX. ENACTMENT 



05i/3764i 





State Superintendent of Schools 
West Virginia Department of Education 




West Virginia Department of Health and 
Human Resources 
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ALABAMA 



COLORADO 



FLORIDA 



IDAHO 



ILLINOIS 



INDIANA 



IOWA 



KANSAS 



MARYLAND 



MICHIGAN 



Terry Longest 

Alabama Department of Education 
Division of Special Education Services 
50 North Ripley Street 
Gordon Persons Building 
Montgomery AL 36130-3901 

Myron Swize 

Colorado Department of Education 
Special Education Services Unit 
201 East Colfax Avenue 
Denver CO 80203 

Shan Goff 

Florida Department of Education 

Bureau for Education of Exceptional Students 

Florida Education Center 

325 West Gaines Street, Suite 614 

Tallahassee FL 32399-0400 

Nolene Weaver 

Idaho Department of Education 
Special Education Section 
PO Box 83720 
Boise ID 83720-0027 

Mike Ross 

Illinois State Board of Education 
Center on Policy, Planning & Resources 
Mail Code E-216 
100 North First Street 
Springfield IL 62777-0001 

Carol Eby 

Indiana Department of Education 
Division of Special Education 
Room 229 State House 
Indianapolis IN 46204-2798 

Dee Ann Wilson 

Iowa Department of Public Instruction 
Bureau of Special Education 
Grimes State Office Building 
Des Moines IA 50319-0146 

Judy Cutsinger 

Kansas State Board of Education 
Special Education Outcomes Team 
IzO SE 10th Avenue 
Topeka KS 66612-1182 

Richard Gamble 

Maryland Department of Education 
Division of Special Education 
Nonpublic Schools Branch 
200 West Baltimore Street 
Baltimore MD 21201-2595 

Jackie Begg 

Michigan Department of Education 
Special Education Services 
PO Box 30008 
Lansing MI 48909-7508 



(304) 242-8394 



(303) 866-6697 



(904) 488-1570 



(208) 334-3940 



(217) 782-5589 



(317) 232-0588 



(515) 281-5766 



(913) 296-7780 



(410) 767-0264', 



(517) 335-0445 
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SURVEY RESPONDENTS v 


:&r : : 











MISSISSIPPI 



MISSOURI 



NEBRASKA 



NEW 

HAMPSHIRE 



NEW MEXICO 



OHIO 



PENNSYLVANIA 



SOUTH 

CAROLINA 



UTAH 



VERMONT 



Sharon Hopkins 

Mississippi State Department of Education 
Bureau or Special Services 
PO Box 771 

Jackson MS 39205-0771 
Melodie Friedebach 

Missouri Dept, of Elementary & Secondary Education 
Special Education Programs 
PO Box 480 

Jefferson City MO 65102-0480 
Adria Bace 

Nebraska Department of Education 

Special Education Office 

301 Centennial Mall South 

PO Box 94987 

Lincoln NE 68509-4987 

Steven Gordon 

New Hampshire Department of Education 
Bureau for Special Education Services 
101 Pleasant Street 
Concord NH 03301-3860 

Sydney Gould 

New Mexico Department of Education 
Special Education 
300 Don Gaspar Avenue 
Santa Fe NM 87501-2786 

John Saylor 

Ohio Department of Education 
Division of Special Education 
933 High Street 
Worthington OH 43085-4087 

Jill Lichtv 

Pennsyvlania Department of Education 
Bureau of Special Education 
333 Market Street 
Harrisburg PA 17126-0333 

Ellen Carruth 

South Carolina Department of Education 
Office of Programs for Exceptional Children 
Rutledge Building, Room 505 
1429 Senate Street 
Columbia SC 29201 

Steve Kukic 

Utah State Office of Education 
Special Education Services Unit 
250 East 500 South 
Salt Lake City UT 84111-3204 

Nancy Thomas 

Vermont Department of Education 
Division of Special Education 
120 State Street 
State Office Building 
Montpelier VT 05620-2501 



(601) 359-3498 



(573) 751-2965 



(402) 471-2471 



(603) 271-3750 



(505) 827-6541 



(614) 466-2650 



(717) 772-3745 



(803) 734-8882 



(801) 538-7706 

\ 

(802) 828-5121 
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VIRGINIA Gloria Dalton/Anthony Faina 

Virginia Department of Education 
Division of Special Education 
PO Box 2120 

Richmond VA 23216-2120 



WASHINGTON Don Hanson 

Washington Department of Public Instruction 
Special Education Section 
Old Capitol Building 
Olympia WA 98504-0001 

WEST VIRGINIA Laura Maddox/Susan Lattimer 

West Virginia Department of Education 

Office of Special Education Programs & Assurances 

1800 Kanawha Boulevard 

Capitol Complex, Building 6, Room B304 

Charleston WV 25305 



WISCONSIN Paul Halverson 

Wisconsin Department of Public Instruction 

Division of Learning Support 

125 South Webster 

PO Box 7841 

Madison WI 53707-7841 



(804) 225-2700 



(360) 753-6733 



(304) 558-2696 



(608) 266-1781 
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The State Department of Education*- may also provide for the payment of 
such financial assistance in installments and for proration of such financial 
assistance in the case of children attending a school or clinic for less than a 
full school session and, in the event that available funds are insufficient, may 
allocate the available funds among the qualified applicants and local school 
districts by reducing the maximum assistance provided for herein. 

Any monies provided an applicant under Sections 37-23-61 through- 37-. 
23-75 shall be applied by the receiving educational institution as a reduction 
in the amount of the tuition paid by the applicant, and the total tuition paid 
by the applicant shall not exceed the total tuition paid by any other child in 
similar circumstances enrolled in the same program in that institution. 
However, this limitation shall not prohibit the waiving of all or part of the 
tuition for a limited number of children based upon demonstrated financial 
need, and the State Department of Education may adopt and enforce reason- 
able rules and regulations to carry out the intent of these provisions. 

SOURCES: Laws, 1993. ch. 602. § 9; 199-4. ch. -419, § 1, efT from and after July 1. 1994. 
Amendment Note — 

The 1994 amendment authorized school districts to recommend other placement of certain 
exceptional children and pooling of funds from other state agencies in order to provide certain 
services for seriously emotionally disturbed children. 

EXCEPTIONAL CHILDREN UNDER STATE GUARDIANSHIP 

§ 37—23—77. Education of exceptional children under guardianship 
of Department of Human Services. 

In the event that a child, as defined in Sections 37-23-61 and 37-23-63, is 
under the legal guardianship of the State Department of Human Services, or 
any other state agency, and for whom no foster parents are available, funds 
available pursuant to Section 37-23-1 et seq. may be used to provide for the 
education of the child in an institution approved by the Department of Hu- 
man Services and the State Department of Education. However, provided the 
educational services needed by the child are available in a state funded 
institution, these funds shall not be used to pay for educational services at 
that institution. At any such time a child is taken out of a school setting and 
placed under the custody of the Department of Human Services, the depart- 
ment shall immediately notify the State Department of Education and apply 
for funds for such child’s educational services pursuant to Section 37-23-1 et 
seq. and the State Department of Education shall respond to such applica- 
tion within ten (10) working days. The special education and related services 
provided for this child shall be provided in compliance with State Depart- 
ment of Education regulations. The State Department of Education shall 
promulgate such regulations as are necessary' to implement this section. 

The State Department of Education shall require that the special educa- 
tion and related services provided for the children under this section be 
designed to provide individualized appropriate special education and related 
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services that enable a child to reach his or her appropriate and uniquely 
designed goals for success. 

SOURCES: Laws. 1994. ch. 550. i 1: 1995. ch. 572. $ 5. eff from and after July 1. 1995. 



Amendment Note — 

The 1994 amendment substituted ’’State Department of Human Services” for state depart- 
ment of public welfare", and added provisions requiring the department to immediately notitv 
the Department of Education when a child is removed from school by the Department of Hu- 
man Service. 

The 1995 amendment added the second paragraph requiring an individualized program for 
each child. 



Cross references — 

Exceptional child, deor.ed. see $ 37-23-3. 
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